CAUSE NO. 2022-CI1-06061

TEXAS DISPOSAL SYSTEMS

LANDFILL. INC.. IN THE DISTRICT COURT
Plaintiff,

VS 288™ JUDICIAL DISTRICT

CITY OF SAN ANTONIO, TEXAS,

Defendant.
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BEXAR COUNTY, TEXAS

DEFENDANT’S ORIGINAL COUNTERCLAIM AND APPLICATION FOR
INJUNCTIVE RELIEF

Defendant City of San Antonio, Texas (“the City”), files this its Original Counterclaim
against Plaintiff/Counter-Defendant Texas Disposal Systems Landfill, Inc. (“TDS”) and

Application for Injunctive Relief and, in support thereof, would respectfully shows the Court as

follows:
. ORIGINAL COUNTERCLAIM
A Discovery Level and Rule 47(c) Disclosure
4. Discovery is being conducted in this case under a Level 3 Discovery Control Plan

pursuant to Texas Rule of Civil Procedure 190.4.
5. Defendant/Counter-Plaintiff seeks only non-monetary damages in the form of
declaratory relief and injunctive relief as described herein.! Defendant/Counter-Plaintiff further

demands judgment for all the other relief to which Defendant/Counter-Plaintiff is entitled.

B. The Parties

1See TEX. R. CIV. P. 47.



6. Plaintiff/Counter-Defendant Texas Disposal Systems Landfill, Inc., (“TDS” or
“Plaintiff/Counter-Defendant”) is a Texas corporation with its principal office located in Travis
County, Texas and has already appeared in this action and may be served through its counsel of
record pursuant to Tex. R. Civ. P. 21a

7. Defendant/Counter-Plaintiff City of San Antonio (“the City”) is a Texas home-rule
municipality. The City has already appeared in this action through its undersigned counsel.

C. Jurisdiction and Venue

8. The Court has subject matter jurisdiction over this suit and the relief requested
herein because the amount in controversy is within the jurisdictional limits of this Court and
because Defendant/Counter-Plaintiff seeks declaratory relief pursuant to Section 37.003 of the
Texas Civil Practice and Remedies Code. The Court also has subject matter jurisdiction as the
City’s counterclaim arises out of the same occurrence that is the subject matter of TDS’s claims.

9. Venue is proper as currently maintained in Bexar County, Texas. Venue is proper
in Bexar County pursuant to § 15.002(a)(1) of the Texas Civil Practice and Remedies Code because
all or a substantial part of the events or omissions giving rise to the claims in this lawsuit occurred
in Bexar County. Moreover, the parties contractually agreed that venue would be in Bexar County.

D. Factual Background

Solid Waste Management Department

10.  As one of the city-services provided to residents, the City provides regular waste
collection services to over 368,000 customers, including collection of recycling and organic
materials.> Such services are managed by the City’s Solid Waste Management Department

(“SWMD").3

2 See Exhibit A, Affidavit of David Newman.
3 See id.



11.  SWMD provides weekly curbside collection of residential garbage, recycling, and
organics materials*. SWMD also provides curbside brush and bulky item collection two times per
year.> SWMD operates four bulky waste drop-off sites, three household hazardous waste drop-off
sites, and two brush drop-off sites.® Additionally, SWMD offers special collections such as dead
animal collection from city streets, bagged leaf collection, and special out-of-cycle collections.’
SWMD also collects the downtown litter baskets and cleans up over 9,000 illegal dumping
locations and over 250 miles of litter across the City.® In total, the City collects more than 600,000
tons of waste each year via its various activities and services.®

12.  Weekly curbside collections makes up approximately 350,000 tons of that total.*
After being collected by SWMD, depending on the material at issue, the material is transported to
either a contracted recycling company, a contracted organics composting company, or a disposal
site. SWMD currently has three contracts for disposal, including the agreement with TDS, which
provide access to three disposal sites within the City.!! For curbside collection, collection workers
are scheduled to work a 10-hour day and must complete his or her entire route each day before
logging out.!> Garbage routes are designed to be completed in two truckloads.’® The collection
drivers will collect the waste from the customers on their assigned routes until the truck is full.*

Once full, the drivers travel to a designated dump site (geographically determined) to empty the

4 See id.

5 See id.

6 See id.

7 See Exhibit A.
8 Seeid.

9 See id.

10 See id.

1 See id.

12 See Exhibit A..
13 See id.

14 gee id.



load and then return to the route.!® The drivers then complete the collection of their route and,
once the collection is finished, empty the second load at the disposal site to complete their day.®
Any delays in traffic or at the dump site greatly affect the drivers’ ability to finish on time and
provide the necessary service for the citizens of San Antonio.’

13.  Given the myriad of services provided, the provision of proper and efficient waste
collection services is logistically complicated and requires the detailed coordination of employees,
equipment, and operations.'® To provide its services, SWMD employs more than 800 individuals
operating out of twelve (12) locations.'® For curbside collections alone, the City operates over 160
trucks daily.?® Additionally, there are approximately another 130 SWMD vehicles operated daily
collecting other materials, including bulky waste/brush, litter, and dead animals.?* Given the
coordination necessary to ensure timely service on a daily basis, any unforeseen complication can
have a ripple effect significantly affecting operations.?

The Agreement

14.  With the City-owned landfill coming to the end of its permitted life and with new
changes in landfill regulations in the 1990’s, the City permanently closed all of its City-owned

landfills.Z In 1993, after engaging in the bid procurement process, the City entered into three

15 See id.
16 See id.
17 See Exhibit A.
18 See id.
19 See id.
20 see id.
21 See id.
22 See Exhibit A.
2 See id.



separate contracts with Waste Management, Inc., Browning Ferris (now Republic Services), and
TDS related to the disposal of the City’s regularly collected solid waste.?*

15.  The City originally entered into a contract with TDS for landfill disposal in 1993
(“the Original Contract”).?® The City agreed to provide TDS a certain amount of tonnage of waste
(100,000 tons) per year at an agreed upon price for disposal at TDS’s landfill in Buda, Texas.?®
TDS agreed to accept the City’s waste (up to 350,000 tons per year) at the contractually determined
rate.?’ The Original Agreement set the initial disposal rate for the first three years, then established
how any increase to such rate after the third year would be determined.?® The Original Contract
was set to expire in 1998 (with the option for five additional one-year extensions).?°

16.  The Original Agreement also contemplated that the City and TDS would enter into
negotiations concerning TDS’s potential use and operation of the City’s Starcrest Transfer Station
(“Starcrest™).3° A transfer station is a site where recyclables and waste are collected from multiple
sources, sorted, and bundled in preparation for processing or transport to a landfill.3* At Starcrest,
the City would have its collection trucks (those nearby to the facility geographically) dump their
collected loads at the facility.®? These loads would be dumped into larger tractor trailer trucks that
would then transport the load to a landfill or another facility as appropriate (i.e., for recyclables).
By gathering multiple smaller loads into one larger load for transport, the City could transport the

waste or other materials to their ultimate destination more efficiently and cost effectively by

24 See id.

%5 See Exhibit B, the Agreement.
% See id.

27 See id.

28 See id.

2 See id.

30 See id.

31 See Exhibit A.

32 See id.

33 gSee id.



making fewer trips.>* Third parties such as residents or commercial trash haulers could also dump
waste at the facility for a fee (providing a revenue source for the City).® The City had owned and
operated Starcrest since July 1982.%¢ At the time, the City was using city-operated trucks loaded
at Starcrest to haul waste to TDS’s disposal site in Buda to satisfy the contractual requirements of
the Original Agreement.®’

17.  The Original Contract was amended in 1995 to extend the contract duration to
September 30, 2025 (“the First Amendment”).®® Under the First Amendment, the City was
obligated to provide 50,000 tons of waste per year to TDS at TDS’s Buda landfill.** TDS was
obligated to accept up to 500,000 tons of the City’s municipal waste annually at the contractually
established rate.*® The First Amendment again set out the disposal rates for the first two years of
the Amendment, then provided the method by which future increases to the disposal rate would be
established.** Additionally, the First Amendment noted that the parties would enter into
negotiations regarding TDS’s potential operation of Starcrest.*?

18. In 1998, the City and TDS finalized negotiations related to Starcrest and executed
a second amendment to the Original Contract (“the Second Amendment”).*® Pursuant to the
Second Amendment, TDS would lease and operate Starcrest and accept the City’s solid waste at

the site for an agreed upon rate. TDS was obligated to accept up to 500,000 tons of the City’s waste

3 see id.
% see id.
36 See id.
37 See id.
38 See Exhibit B.
39 See id.
40 see id.
41 See id.
42 See id.
43 See Exhibit B.



annually at the contractual rate.** As it had before, the City continued to have any annual tonnage
obligation to provide to TDS as well.** As in the Original Agreement and First Amendment, the
Second Amendment established the disposal rate to be paid by the City for dumping waste at
Starcrest for the first two years of the agreement then set out the mechanism for determining any
rate increases thereafter.*®

19. In operating Starcrest, TDS had to accept the City’s solid waste brought to the
facility; however, so long as TDS gave city-haulers priority of service as set out in the Agreement,
TDS could also accept waste at Starcrest from TDS’s own trucks as well as from third parties, such
as private citizens, at whatever rate TDS chose.*” Thus, TDS had a separate stream of revenue
from the site. TDS could also operate a retail landscape materials operations at this site for
additional revenue.*®

20.  The Second Amendment was set to expire on January 15, 2023, unless TDS chose
to extend the contract to expire in 2025 to coincide with the expiration of the First Amendment.*°

21.  Together, the Original Contract, First Amendment, and Second Amendment are
referred to herein as the Agreement. At a high level, under the Agreement, the City has an
obligation to deliver 100,000 tons of solid waste to TDS for disposal annually (either via delivery
to the landfill in Buda or dumping at Starcrest currently operated by TDS).>® For its part, in
addition to other requirements, TDS has an obligation to accept up to 500,000 tons of solid waste

from the City at the contractually set rate.>* The Agreement sets out the various obligations of the

4 See id.

4 see id.

46 See id.

47 See Exhibit B.

8 See id.

49 See id.

% See generally, Exhibit B.
51 See id.



parties including the annual disposal rate the City pays per ton of waste and how future increases
of the disposal rate would be determined.>?

TDS seeks to unilaterally modify the Agreement and breaches the Agreement

22, For more than twenty years, TDS and the City performed their obligations under
the Agreement.>

23.  On August 2, 2021, TDS sent the City a letter invoking the mediation clause of the
Agreement as a prerequisite to litigation.>* In the letter, TDS claimed that that the annual increases
on the disposal rate were insufficient given a reduction in revenue and increase in costs (including
costs driven by the City’s allegedly improper dumping of bulky waste at Starcrest).>® TDS included
two invoices both dated with the same date as the letter. One invoice was for alleged extra costs
associated with bulky waste delivered to Starcrest by the City from January of 2013 through
2021.% The second invoice was for alleged costs to make a repair at the facility in October of
2017.57

24.  TDS had accepted bulky waste at Starcrest without complaint since 2013 and the
contract has no prohibition on the dumping of bulky waste at Starcrest.®® Moreover, TDS had been
billing and invoicing the City separately for any bulky waste dumped at the site, which the City
had paid as received.”® Regardless, to avoid further issue until the dispute could be resolved, the

City immediately ceased delivering bulky waste to Starcrest as of August 3, 2021, and has not

52 See id.

%3 See Exhibit A.

> See Exhibit C, TDS’s 08/02/2021 correspondence invoking mediation.
% See id.

% See id.

5 See id.

%8 See Exhibit A.

% See Id.



delivered bulky waste to the site since that date; thereby curing any alleged default caused by the
delivery of bulky waste to Starcrest.®® However, the City disagreed that it owed TDS any payment
for either invoice.®

25.  On November 19, 2021, the City informally met with TDS to try to resolve the
issues raised in TDS’s August letter.®? In the meeting, TDS requested an increase in the disposal
fee beyond that required by the Agreement and sought to change how future increases would be
calculated.®® The City did not agree to the changes given the changes were inconsistent with, and
not required by, the Agreement.®* Three days later, without justification, TDS announced that it
would no longer accept dead animals at Starcrest on the belief that the City was collecting
commercially collected dead animals (i.e., animals from veterinary offices and not off the street)
and dumping them at Starcrest.®® After the City spoke with TDS to assure TDS that it was not
dumping commercially collected dead animals, TDS agreed to resume accepting dead animals on
November 24th.%® However, two weeks later, in violation of the Agreement, TDS announced that
dead animals could no longer be dumped on Saturdays.®” Additionally, TDS also announced that
Starcrest would close earlier each weekday and would not be available after hours or on the

weekends as it had been before.®®

€0 See id. The Agreement requires that notice of alleged default must be provided to the defaulting party
and time allowed to that party to cure the alleged default. To the extent TDS claims that the City’s dumping
of bulky waste at Starcrest was inconsistent with the Agreement, the City cured any alleged default the day
it received notice.

61 See Exhibit A.

62 See id.

63 See id.

%4 See id.

6 See id.

% See id.

67 See Exhibit A. The City regularly collects approximately 25,000 dead animals off of city streets and
alleys annually.

%8 See id.



26.  On March 9, 2022, the City and TDS unsuccessfully mediated the contract
dispute.®® The next day, after the mediation failed, the City began to experience significant delays
in service at Starcrest.”® TDS reduced personnel at Starcrest and added additional steps for
dumping.”* Where it had previously rarely taken the City more than thirty minutes for a truck to
dump a load at Starcrest, the City trucks now began to experience regular delays of more than an
hour (with some incidents of trucks waiting almost two hours) causing huge delays in servicing
the City’s routes and increasing operational issues.’®> The day after the mediation, TDS also stated
that it would accept no dead animals on any day at Starcrest and has refused to accept collected
dead animals since that date.”

27.  OnMarch 31, 2022, TDS filed its lawsuit against the City alleging claims of breach
of contract and quantum meruit as well as seeking declaratory judgment. The City denied all such
claims as baseless.

28.  On May 16, 2022, the City sent its first Notice to Cure to TDS advising TDS to
cure the service delay issues and to accept dead animals at Starcrest in accordance with the
Agreement.”* While there were minor improvements in the services times after receiving the
Notice, long delays remained such that the City had to begin diverting trucks to other landfills for
dumping in an attempt to prevent the excessive delays from impacting operations.” Additionally,
TDS continued to refuse to accept dead animals.”® Thereafter, the parties agreed to a second

mediation.

69 See id.

70 See id.

1 See id.

2 See id.

73 See id.

7 See Exhibit D, the City’s 5/17/2022 Notice of Default to TDS.
5 See Exhibit A.

76 See id.
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29. In September of 2022, pending mediation, the City sent a second Notice to Cure
regarding TDS’s failure to provide priority to City trucks as required by the Agreement and failure
to maintain equipment at Starcrest.”” The City’s drivers were reporting that TDS was not
complying with the proper ratio of servicing the City haulers before other haulers required by the
Agreement.”® Also, a scale at the facility was reportedly broken.”® Both issues were (on top of
the ongoing service issues) contributing to continued delays in the service of the City’s trucks.®
As a direct result of TDS’s conduct and failure to abide by the Agreement, the City did not meet
the tonnage requirements under the Agreement for 2022 for the first time in the decades-long
duration of the Agreement.8!

30.  On November 22, 2022, TDS sent its response to the City’s default notices and
disputed the City’s assertions.®2 The letter also served as TDS’s Notice to Cure to the City for
alleged defaults by the City related to the Agreement.®®> The Notice included both old and new
assertions of default (including the tonnage shortage for 2022).84 The Notice gave the City until
January 15, 2023 to cure the alleged defaults (including payment of over $12,000,000 in alleged
amounts owed).® Per the Notice, if the City does not capitulate to TDS’s unlawful and baseless
demands, TDS will deny the City access to Starcrest or, alternatively, will allow the City access

so long as the City pays the standard gate rates charged to third-party customers (i.e., not the

" See Exhibit E, The City’s 9/16/2022 Notice of Default to TDS.

8 See id.

™ See id.

8 See Exhibit A.

81 See id.

82 See Exhibit F, TDS’s 11/22/2022 correspondence regarding “default.”
8 See id.

8 See id.

% See id.
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reduced contractual rate in the Agreement).8® If the City refuses to pay the gate rate, TDS will
prevent the City from using the Starcrest facility.8” Further complicating the threat, the public gate
rate uses a different measurement for disposal loads than the contractual measurement such that it
would be impossible for the City to reconcile what amount should be paid for each load under the
Agreement as opposed to what TDS will attempt to charge (the public rate).®® Relatedly, as a clear
indication that TDS intends to move forward with its threat, TDS recently requested a list of City
vehicles that would be accessing Starcrest and their capacity yardage.®

31. At the end of the Notice, despite all of TDS’s assertions that the Agreement is an
unfair financial burden and other claims included in its Petition, the letter also exercised TDS’s
option to extend the Agreement for an additional two years to 2025.%° By separate letter, TDS also
sent its annual notice of proposed rate increase to the City.% In the letter, TDS recognized what
rate would be proper under the Agreement but then asserted that the rate would more appropriately
be twice the Agreement rate.®? The City responded that the appropriate rate, and thus what the City

will pay, is the rate set by the Agreement.®

8 See id.

87 See id.

8 See Exhibit A. TDS public gate rate is calculated and charged by cubic yard whereas the Agreement’s
disposal rate contemplates payment for tonnage. When charging by the cubic yard, TDS does not weigh
load being disposed—TDS charges based on the size of the truck bringing the waste. Without the weight,
the City is unable to calculate the proper amount to be paid for each load under the contract, which is a
rate per ton. It should be noted that SWMD’s collection trucks are fully enclosed making an accurate visual
estimate of volume inside this enclosed truck impossible.

8 See Exhibit G, TDS 1/11/2023 correspondence regarding truck information.

% See Exhibit F.

%1 See Exhibit H, TDS’s 11/22/2022 correspondence regarding 2023 rates.

%2 See id.

% See Exhibit A.
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32.  Accordingly, the City now files this counterclaim to seek a declaration of the City’s
rights and TDS’s obligations under the Agreement. The City further seeks injunctive relief to
maintain the status quo of the parties’ relationship pending the outcome of this litigation.

E. Causes of Action

COUNT ONE - DECLARATORY JUDGMENT

33. Defendant/Counter-Plaintiff incorporates and re-alleges all previous paragraphs by
reference as if fully set forth herein.

34.  The facts described above present an actual controversy within this Court’s
jurisdiction. A real and substantial controversy exists between the parties regarding the parties’
obligations in their business relationship.

35.  Avalid and enforceable contract exists between the City and TDS. The Agreement
contains the following relevant provisions:%

Section 6(F) of the Agreement (Second Amendment — “disposal rates™

TDSL agrees to accept up to 500,000 tons per year of City solid waste hauled by
any City vehicle or designated haulers...during the term of this Agreement at the
rates as adjusted in the matter set forth in this Agreement... TDSL agrees to accept
the City’s regularly collected Municipal Solid Waste, which includes waste from
all City department, City contractors, and designated City haulers at the City’s
contracted price... The City’s need to process additional volumes and types of waste
materials appropriate for the transfer station shall be reasonably accommodated
over time by good faith modifications to the Transfer Station by TDSL.

Section of the Agreement (Second Amendment)

B. TDSL shall operate the Transfer Station at a minimum of Monday through
Friday of each week from 7:00 a.m. to 5:00 p.m....

C. Priority to City for Service: Pursuant to Ordinance No. 85263, passed December
5, 1996, which provide din part that this Second Amendment is intended to the City,
“First priority for the City’s use and access to the Transfer Station facilities, thereby
affording the City a first right of service and limiting working or services available
to third parties at any time the City may so choose or need the station’s capacity.”

9 See Exhibit B.
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It is understood that the purpose of the foregoing requirements is to protect the
City’s right to first priority for daily capacity to the Transfer Station.

(1) At any time, City shall have the first right of service at the Transfer
Station, but especially, on Monday, Tuesday, Thursday, and Friday....

(2) In case of simultaneous demand from the City and its designated haulers,
and TDS or other haulers, the City and its designated haulers, and TDS and
other haulers will wait in separate lines for the same services. When the
City and its designated haulers and TDS and other haulers are waiting for
the same services, the City, and its designated haulers, will be allowed
service four vehicles to every one by TDS or other haulers. TDSL shall use
reasonable care to ensure that no vehicle of the City or its designated haulers
will be required to wait more than 30 minutes. For purposes of this
Agreement, TDSL shall be deemed to have used reasonable care even
though trucks belonging to the City or its designated haulers have to wait
more than 30 minutes, if the wait is due to large numbers (15 or more
vehicles) of collection trucks owned by the City or its designated haulers
arriving at the Transfer Station within approximately the same time period.

(3) In the event that a City vehicle is required to wait longer than 30 minutes
as a result of (i) TDSL not providing the City first right to service at the
Transfer Station or (ii) TDSL being unable to provide normal services to
the Transfer Station using reasonable care, the City’s on-site Program
Manager will determine, at his/her sole discretion whether City vehicles are
to be diverted to another landfill. If City vehicles are diverted due to the
failure of TDSL to use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste [at a
designated alternative site]...

b. Take immediate steps to put the Transfer Station back in service...

c. Credit towards the City’s requirement to deliver 100,000 tons
annually all tons diverted from the Transfer Station to another disposal
facility...

D. The City and its designated haulers shall have first right of access to any and all
capacity at the Transfer Station for full process and disposal services at the contract
price. TDS will have second priority. Third parties will have last priority....

G. TDSL shall provide for disposal of dead animals collected on City streets and
alleys and brought to the transfer station by the City or its designated haulers between
the hours of 7:00 AM and 6:00 PM, Monday through Friday and 7:00 AM to Noon
on Saturday...

T. City shall pay TDSL a disposal rate per ton for all municipal solid waste delivered
to TDSL at the Transfer Station pursuant to this Second Amendment (“Disposal Rate

14



at Transfer Station”) of $19.13 for the period of March 1, 1997 to September 30,
1997, and $20.62 for the period of October 1, 997 to September 30,
1998....Beginning on October 1, 1998, and continuing on the same date each year
thereafter, the Disposal Rate at the Transfer Station shall be adjusted by the
Consumer Price Index as defined in Section 6B of the First Amendment....

Section 6(B) of the Agreement (First Amendment (as referenced in Second Amendment) —
“Disposal Rate Increases”

CPI, as used herein, means the “Consumer Price Index” determined by the United
States labor’s Bureau of Labor Statistics Consumer Price Index. All Urban Wage
Earners and Clerical Workers, All I1tems, for the Southern Region of the United
States, or the successor of such index, or if no successor index is designated, then
other index as may be agreed by the parties hereto. The base index shall be
September, 1995.

36. Pursuant to Chapter 37 of the TeX. Civ. PRAC. & REM. CODE, the City seeks a
declaration of the rights, status, and other legal relations between the parties, including but not
limited to, pursuant to the Agreement, the following declarations:

I. Under the Agreement, TDS has no right to refuse the City access to Starcrest
or prevent the City from dumping solid waste at Starcrest; therefore, TDS must
continue to allow the City’s access to Starcrest for dumping of solid waste;

ii. Under the Agreement, the disposal rate for solid waste dumped by the City
at Starcrest for the year 2023 is $36.23 per ton, therefore, the City is not obligated
to pay more than $36.23 per ton for all solid waste dumped under the Agreement
and TDS cannot refuse service to the City for failure to pay a rate beyond the
contract rate;

ii. Under the Agreement, for the duration of the contract through 2025, the
disposal rate will increase or decrease as follows:

@) 2024: The 2023 rate plus or minus any change in the CPI
index as defined in Section 6B of the First Amendment;

(b) 2025: The 2024 rate plus or minus any change in the CPI
index as defined in Section 6B of the First Amendment; and

(\V2 Under the Agreement, TDS has no basis, factual or legal, to refuse to accept
the City’s dead animal waste and must accept all waste for the duration of the
Agreement; and

V. Under the Agreement, the City haulers dumping at Starcrest must be
serviced within thirty (30) minutes except in situations of heavy demand whereby

15



more than fifteen (15) or more city-owned haulers attempt to dump at Starcrest
within approximately the same time period.

37.  The City requests such other declaratory relief of all other rights and obligations,
as necessary, as between the parties.

38.  Pursuant to Tex. Civ. Prac. & Rem. Code § 37.009 and the contract between the
parties, the City further seeks recovery of its attorneys’ fees and costs as are reasonable and
necessary, equitable, just, and as permitted by the Court in securing the aforementioned declaratory
relief against TDS.

COUNT TWO - APPLICATION FOR INJUNCTIVE RELIEF

39. Defendant/Counter-Plaintiff incorporates and re-alleges all previous paragraphs by
reference as if fully set forth herein. To be clear, TDS is threatening to disrupt the City’s solid
waste operations, which could cause ripples impacting the City and its customers (residents
of the City)—impacting public health and safety, as nothing more than an aggressive attempt
to force the City to renegotiate a contract that the City has no obligation to renegotiate.

40.  The purpose of a temporary injunction “is to preserve the status quo of the
litigation’s subject matter pending a trial on the merits.”® In the injunction context, the status quo
is "the last, actual, peaceable, non-contested status that preceded the pending controversy.”®® To
obtain injunctive relief the City must prove: “(1) a cause of action against the defendant; (2) a
probable right to the relief sought; and (3) a probable, imminent, and irreparable injury in the
interim.”9’

41.  “To establish a probable right to relief, a party is not required to prove that it will

prevail at a final trial in order to invoke the trial court’s discretion to grant a temporary injunction.

% Butnaru v. Ford Motor Co., 84 S.W. 3d 198, 205 (Tex. 2002).
% In re Newton, 146 S.W.3d 648, 651 (Tex. 2004).
" Butnaru, 84 S.W.3d at 204 (Tex. 2002).
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Rather, a probable right of recovery is shown by alleging a cause of action and presenting evidence
tending to sustain it.”%

42.  An injury is irreparable if it cannot be adequately remedied at law—i.e., if the
injunction applicant cannot be adequately compensated in damages or if damages are very difficult
to measure by any certain pecuniary standard.® “Thus, if damages do not provide as complete,
practical and efficient a remedy as may be had by injunctive relief, the trial court does not err in
granting temporary injunction so long as the other elements of injunctive relief are satisfied.”*%

43.  Texas Civil Practice and Remedies Code § 65.011 sets forth the various grounds
for an injunction and provides in pertinent part:

Sec. 65.011. GROUNDS GENERALLY. A writ of injunction may be
granted if:

(1) the applicant is entitled to the relief demanded and all or part of the
relief requires the restraint of some act prejudicial to the applicant;

(2) a party performs or is about to perform or is procuring or allowing the
performance of an act relating to the subject of pending litigation, in

violation of the rights of the applicant, and the act would tend to render the
judgment in that litigation ineffectual,

(3) the applicant is entitled to a writ of injunction under the principles of
equity and the statutes of this state relating to injunctions....

44.  The decision to grant an injunction rests with the trial court’s sound discretion and

is reviewed for an abuse of discretion.'®* “When a trial court holds a hearing on a temporary

% Savering v. City of Mansfield, 505 S.W.3d 33, 39 (Tex. App.—Fort Worth 2016, pet. denied) (citing Oil
Field Haulers Ass’n v. R.R. Comm’n, 381 S.W.2d 183, 196 (Tex. 1964); Frequent Flyer Depot, Inc. v. Am.
Airlines, Inc., 281 S.W.3d 215, 220 (Tex. App.—Fort Worth 2009, pet. denied)).

% Intercontinental Terminals Co., LLC v. Vopak N. Am., Inc., 354 S.W.3d 887, 895 (Tex. App.—Houston
[1st Dist.] 2011, no pet.)(citing Butnaru, 84 S.W.3d at 204; Ahmed v. Shimi Ventures, L.P., 99 S.W.3d 682,
692 (Tex. App.—Houston [1st Dist.] 2003, no pet.); Lifeguard Benefit Servs., Inc. v. Direct Med. Network
Solutions, Inc., 308 S.W.3d 102, 111 (Tex. App.—Fort Worth 2010, no pet.).

100 Id.

101 Butnaru, 84 S.W.3d at 204.
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injunction, the only question ‘is whether the applicant is entitled to preservation of the status quo

of the subject matter of the suit pending trial on the merits. The ruling on the temporary injunction

may not be used to obtain an advance ruling on the merits.””*%2 As such, “[t]he trial court has broad

discretion in determining whether the pleadings and evidence support a temporary injunction.”*%
45, In support of its request for injunctive relief, the City has attached hereto:

Exhibit A — Affidavit of David Newman

Exhibit B— The Agreement (the Original Contract, First Amendment, and Second
Amendment)

Exhibit C — TDS’s 08/02/2021 correspondence invoking mediation
Exhibit D — The City’s 5/17/2022 Notice of Default to TDS

Exhibit E — The City’s 9/16/2022 Notice of Default to TDS

Exhibit F— TDS’s 11/22/2022 correspondence regarding “default”
Exhibit G — TDS 1/11/2023 correspondence regarding truck information
Exhibit H — TDS’s 11/22/2022 correspondence regarding 2023 rates

46. Based on the facts and allegations recited herein, the City satisfies all of the
required elements for injunctive relief. The City satisfies the first element of its request for
injunctive relief because it asserts a claim for declaratory judgment against TDS and alleges facts
which satisfy the elements of the asserted claim.

47. The City has satisfied the second element as the City has established a probable

right to the relief sought in its injunction request because it has established it is entitled to a

102 Stewart Beach Condo. Homeowners Ass'n v. Gili N Prop Invs., LLC, 481 S.W.3d 336, 346 (Tex. App.—
Houston [1st Dist.] 2015, no pet.)(citing Iranian Muslim Org. v. City of San Antonio, 615 S.W.2d 202, 208
(Tex. 1981)).

103 Intercontinental Terminals Co., LLC, 354 S.W.3d at 898 (citing Recon Exploration, Inc. v. Hodges, 798
S.W.2d 848, 851 (Tex. App.—Dallas 1990, no writ); Pub. Util. Comm'n of Tex. v. Gen. Tel. Co. of the Sw.,
777 S.\W.2d 827, 829 (Tex. App.—Austin 1989, writ dism'd)).

18



declaratory judgment (as to those declarations set out above), and has presented enough evidence

“to raise a bona fide issue as to [its] right to ultimate relief.”04

48.

The parties understood how critical it was that the City always have access to

Starcrest and that TDS must accept the City’s waste as it was repeatedly discussed in the

Agreement;1%

Second Amendment

Purpose and Severability

Operation of the Transfer Station is an essential City service directly impacting
public health. Therefore it is paramount to the public interest in both relationships,
that it be understood and agreed between the parties that the subject matter of this
Second Amendment is in all ways severable from and independent of the subject
matter of the Original Agreement and first Amendment in the event of a default
under either the Original Agreement and its First Amendment or this Second
Amendment with the exception of certain provisions as set forth in this Second
Amendment.

Disposal Rate (Paragraph 6(F))

TDSL agrees to accept up to 500,000 tons per year of City solid waste hauled by
any City vehicle or designated haulers...during the term of this Agreement at the
rates and adjusted in the matter set forth in this Agreement... TDSL agrees to accept
the City’s regularly collected Municipal Solid Waste, which includes waste from
all City department, City contractors, and designated City haulers at the City’s
contracted price... The City’s need to process additional volumes and types of waste
materials appropriate for the transfer station shall be reasonably accommodated
over time by good faith modifications to the Transfer Station by TDSL.

Transfer Station (Section 18)

B. TDSL shall operate the Transfer Station at a minimum of Monday through
Friday of each week from 7:00 a.m. to 5:00 p.m....

C. Priority to City for Service: Pursuant to Ordinance No. 85263, passed December
5, 1996, which provided in part that this Second Amendment is intended to the City,
“First priority for the City’s use and access to the Transfer Station facilities, thereby
affording the City a first right of service and limiting working or services available

104 Regal Entm’t Grp. v. iPic-Gold Class Entm’t, LLC, 507 S.W.3d 337, 346 (Tex. App.—Houston [1st

Dist.], 2016, no

pet.).

105 See Exhibit B.
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to third parties at any time the City may so choose or need the station’s capacity.”
It is understood that the purpose of the foregoing requirements is to protect the
City’s right to first priority for daily capacity to the Transfer Station.

(1) At any time, City shall have the first right of service at the Transfer
Station, but especially, on Monday, Tuesday, Thursday, and Friday....

D. City and it designated haulers shall have first right of access to any and all
capacity at the Transfer Station for full process and disposal services at the contract
prices....

N...TDSL shall also have the right to accept solid waste from other haulers, to the
extent that the acceptance of such volume does not interfere with the City’s priority
and the orderly acceptance of City collection vehicles.

Dispute Resolutions (Section 19)
C. Extraordinary Contractual Remedies Available to City

(1) In recognition of the fact that the City requires daily access to the Transfer
Station because the operation of the Station is an essential City service potentially
impact public health, the City shall have certain extraordinary remedies under the
circumstances outlined in this paragraph. These extraordinary remedies are in
addition to, and not to the exclusion of, any and all remedies the City may have at
law and in equity to enforce the terms of this contract or to protect the public health,
safety and welfare...

49.  Thus, based on the facts and allegations recited herein, the City has shown that it

satisfies the third element of this request for injunctive relief, and that it will suffer probable and
imminent harm, or that there is a well-grounded probability that such expected harm will occur,
unless TDS is restrained.® Without intervention from this Court, the City will lose access to
dumping at the Starcrest property, which could have significant consequences for its operations.
Critically, the lack of access to Starcrest is necessary to ensure that the City can continue to provide
an essential city service.!%® The Agreement repeatedly notes the City’s need for not only access

but priority to the site, emphasizing the importance of access to Starcrest.}%® Denying the City

106 See Howell v. Tex. Works” Comp. Comm’n, 143 S.W.3d 416, 432 (Tex. App.—Austin 2004, pet. denied).

107 See Exhibit F; see also Exhibit A.
108 See Exhibit A.
109 See Exhibit B.
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access to Starcrest would impact SWMD’s ability to complete daily collection in a timely and
efficient manner, which will have a ripple effect throughout the Department’s operations
(including increased costs for equipment and personnel).*'% The City contracted for three disposal
sites, and contracted for priority of service at Starcrest, because it is critical that the City have
sufficient disposal access to meet its daily operational needs, and failure to have such access, even
for one day, impacts the City’s ability to provide the services depended on by its residents and,
ultimately, public health if it cannot meet those needs.'!!

50.  While less important than public health, but still significant, TDS’s refusal to allow
access to Starcrest also impacts the City’s ability to meet its contractual requirements under the
Agreement (by preventing the City from meeting its tonnage requirements).!'? Additionally,
TDS’s unilaterally change of the disposal rate impacts the City’s ability to perform consistent with
the terms of the Agreement. By charging the City the public gate rate (which does not require
weighing of the truck), TDS will create a situation where the City has no ability to track the tonnage
dumped at Starcrest so that the City can properly issue payment per the Agreement.'*3

51. Unless this Court immediately restrains TDS, their officers, agents, servants,
employees, attorneys, and those persons in active concert or participation with them, the City will
suffer irreparable injury. It is at risk of immediately losing access to a disposal site—one at which
it has priority rights. If the City is prevented from exercising that right, there is risk that the City
will no longer have access to sufficient sites to fulfill the City’s disposal needs, which impacts the

public’s health and safety as discussed above.''*

110 See Exhibit A.

11 See id.

112 See Exhibit B.

113 See Exhibit A.

114 See id.; see also Exhibit B.
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52.  The City requests that the Court issue a temporary injunction prohibiting TDS from

continuing to act in contravention of the Agreement. Specifically, to maintain the status quo during

the pendency of this litigation, the City is requesting that:

TDS be enjoined from preventing the City from accessing Starcrest and
dumping solid waste at Starcrest until the conclusion of this litigation;

TDS be enjoined from charging the City a disposal rate beyond $36.23 per ton
for solid municipal waste dumped by the City at Starcrest in 2023;

TDS be required to weigh all the City trash haulers and bill the City per ton for
all waste dumped at Starcrest as required by the Agreement and that TDS
further be prohibited from modifying its method of charging for solid waste
dumped by the City at Starcrest in a manner inconsistent with the Agreement;
and

TDS be required to provide priority of service to the City waste haulers in
accordance with the Agreement.

53. Defendant/Counter-Plaintiff further requests that the Court set this Request for

Temporary Injunctive Relief for a hearing and, after the hearing, issue a temporary injunction

against TDS as requested above.

54. The City further requests that the Court set its request for permanent injunctive

relief for a full trial on the merits and, after the trial, issue a permanent injunction against TDS in

the same manner as requested in the City’s Application for Temporary Injunctive Relief, supra.

55.  All indispensable parties to this Lawsuit are joined as required under TEX. R. Civ.

P. 39.

1.
CONDITIONS PRECEDENT

56. Pursuant to Texas Rule of Civil Procedure 54, all conditions precedent to Counter-

Plaintiff’s claims for relief have been performed or have occurred.
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1.
BOND

57. The City is willing to post bond in the amount which the Court determines is
necessary and to serve as adequate security for the injunctive relief requested herein.

V.
PRAYER

WHEREFORE, PREMISES CONSIDERED, Defendant City of San Antonio respectfully
prays that this Court:

i) Enter declaratory judgment in favor of Defendant/Counter-Plaintiff the City as
requested herein;

i) Award the City reasonable and necessary attorneys’ fees and costs incurred in this
action;

iii) Grant the City’s request for injunctive relief as described herein; and

iv) Award the City’s such other and further relief, general or special, at law or in equity,
to which it is justly entitled.

Respectfully submitted

DYKEMA GOSSETT PLLC

112 East Pecan Street, Suite 1800
San Antonio, Texas 78205

(210) 554-5500 — Telephone
(210) 226-8395 — Telecopier

By: /s/ Bonnie K. Kirkland
Bonnie K. Kirkland

State Bar No. 24074539
bkirkland@dykema.com
Melanie L. Fry

State Bar No. 24069741
MFry@dykema.com

Attorneys for Defendant City of San Antonio, Texas
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was served on all
counsel of record via email, according to the Texas Rules of Civil Procedure on this the 12" day
of January, 2023:

James A. Hemphill Via E-Mail:  jhemphill@gdhm.com
GRAVES, DOUGHERTY, HEARON & MoobDy, P.C.

401 Congress Avenue, Suite 2700

Austin, Texas 78701

Attorney for Plaintiff

/s/ Bonnie K. Kirkland
Bonnie K. Kirkland
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EXHIBIT A



CAUSE NO. 2022-CI-06061

TEXAS DISPOSAL SYSTEMS §
IN THE DISTRICT COURT
LANDFILL, INC., N oL
§
Plaintiff, §
§ 288™ JUDICIAL DISTRICT
VS. §
CITY OF SAN ANTONIO, TEXAS, g
Defendant. g
§ BEXAR COUNTY, TEXAS
AFFIDAVIT OF DAVID NEWMAN
STATE OF TEXAS )
)
COUNTY OF BEXAR )

BEFORE ME, the undersigned authority, personally appeared David Newman, who, after
being first duly sworn and cautioned upon his oath, deposes and states:

1. My name is David Newman. [ am over 18 years of age, and I am fully competent
in all respects to make this Affidavit. All statements herein are true and correct and within my
personal knowledge. I submit this application in support of Defendant’s Original Counterclaim
and Application for Injunctive Relief (“Counterclaim™).

Ze [ am employed by the City of San Antonio as the Director of the Solid Waste
Management Department (“SWMD”). I have worked for the City of San Antonio since 1997
and in the SWMD in particular since 2008. As Director, I oversee the daily operations of the
Department as part of my duties.

Solid Waste Management Department

3 The SWMD manages the City’s waste collection services that are provided to its

customers (the residents of the City). SWMD provides weekly curbside collection of residential

garbage, recycling, and organics materials to over 368,000 customers, including collection of



recycling and organic materials. SWMD also provides curbside brush and bulky item collection
two times per year. SWMD operates four bulky waste drop-off sites, three household hazardous
waste drop-off sites, and two brush drop-off sites. Additionally, SWMD offers special
collections such as dead animal collection from city streets, bagged leaf collection, and special
out-of-cycle collections. SWMD also collects the downtown litter baskets and over 9,000 illegal
dumping locations and over 250 miles of litter across the City. In total, the City collects more
than 600,000 tons of waste each year.

4. Weekly curbside collections makes up approximately 350,000 tons of that total.
After being collected by SWMD, depending on the material at issue, the material is transported
to either a contracted recycling company, a contracted organics composting company, or a
disposal site. SWMD currently has three contracts for disposal, including the agreement with
TDS, which provide access to three disposal sites within the City. For curbside collection,
collection workers are scheduled to work a 10-hour day and must complete his or her entire route
each day before logging out.

5. Garbage routes are designed to be completed in two truckloads. The collection
drivers will collect the waste from the customers on their assigned routes until the truck is full.
Once full, the drivers travel to a designated dump site (geographically determined) to empty the
load and then return to the route. The drivers then complete the collection of their route and,
once the collection is finished, empty the second load at the disposal site to complete their day.
Any delays in traffic or at the dump site greatly affect the drivers’ ability to finish on time and
provide the necessary service for the citizens of San Antonio.

6. Given the various services provided and the complexities of SWMD’s operations,

providing proper and efficient waste collection services is logistically complicated and requires



the detailed coordination of employees, equipment, and operations. To provide its services,
SWMD employs more than 800 individuals operating out of twelve (12) locations. For curbside
collections alone, we operate over 160 trucks daily. Additionally, there are approximately
another 130 SWMD vehicles operated daily collecting other materials, including bulky
waste/brush, litter, and dead animals. Given the necessary coordination to ensure timely service
on a daily basis, any unforeseen complication can have a ripple effect significantly affecting
operations.

7. In the 1990’s, the City-owned landfill was coming to the end of its permitted life
and new changes in landfill regulations were going into effect, so the City permanently closed all
of its City-owned landfills. In 1993, after engaging in the bid procurement process, the City
entered into three separate contracts with Waste Management, Inc., Browning Ferris (now
Republic Services), and TDS related to the disposal of the City’s regularly collected solid waste.

8. The City originally entered into a contract with TDS for landfill disposal in 1993
(“the Original Contract™). The Original Contract was set to expire in 1998.

9. As part of the Original Agreement, the City and TDS agreed to enter into
negotiations concerning TDS’s potential use and operation of the City’s Starcrest Transfer
Station (“Starcrest™). A transfer station is a site where recyclables and waste are collected from
multiple sources, sorted, and bundled in preparation for processing or transport to a landfill. At
Starcrest, SWMD would have its collection trucks (those nearby to the facility geographically)
dump their collected loads at the facility. These loads would be dumped into larger tractor trailer
trucks that would then transport the load to a landfill or another facility as appropriate (i.e., for
recyclables). By gathering multiple smaller loads into one larger load for transport, the City

could transport the waste or other materials to their ultimate destination more efficiently and cost



effectively by making fewer trips. Third parties such as residents or commercial trash haulers
could also dump waste at the facility for a proscribed fee (providing a revenue source for the
City). The City had owned and operated Starcrest since July 1982. At the time, the City was
using city-operated trucks loaded at Starcrest to haul waste to TDS’s disposal site in Buda to
satisfy the contractual requirements of the Original Agreement.

10.  The Original Contract was amended in 1995 to extend the contract duration to
September 30, 2025 (“the First Amendment”), which made some modifications to the tonnage
requirements for both parties. In 1998, the City and TDS finalized negotiations related to
Starcrest and executed a second amendment to the Original Contract (“the Second
Amendment”). Under the Second Amendment, TDS would operate Starcrest. The Second
Amendment was set to expire on January 15, 2023, unless TDS chose to extend the contract to
expire in 2025 to coincide with the expiration of the First Amendment.

b, Together, the Original Contract, First Amendment, and Second Amendment are
referred to as the Agreement. 4 true and correct copy of the Agreement is attached as Exhibit B
to the Counterclaim. Under the Agreement, the City has an obligation to deliver a certain amount
of solid waste to TDS for disposal annually (either via delivery to the landfill in Buda or
dumping at Starcrest currently operated by TDS). For its part, in addition to other requirements,
TDS has an obligation to accept up to a certain tonnage from the City at the contract rate. In
operating Starcrest, TDS could accept non-City waste (waste from commercial haulers or private
citizens) so long as TDS gave city-haulers priority of service as set out in the Agreement.

12. On August 2, 2021, TDS sent the City a letter invoking the mediation clause of
the Agreement. A true and correct copy of the Agreement is attached as Exhibit C to the

Counterclaim. In the letter, TDS claimed that that the annual increases on the disposal rate were



insufficient and attached two invoices to the City. One invoice was for alleged extra costs
associated with bulky waste delivered to Starcrest by the City from January of 2013 through
2021. The second invoice was for alleged costs to make a repair at the facility in October 2017.

13.  TDS had accepted bulky waste at Starcrest without complaint since 2013.
Additionally, TDS had been billing and invoicing the City separately for any bulky waste
dumped at the site, which the City had paid as received. Regardless, to avoid further issue until
the dispute could be resolved, the City immediately ceased delivering bulky waste to Starcrest as
of August 3, 2021, and has not delivered bulky waste to the site since that date. However, the
City disagreed that it owed TDS any payment for either invoice.

14. On November 19, 2021, the City informally met with TDS to try to resolve the
issues raised in TDS’s August letter. In the meeting, TDS requested an increase in the disposal
fee beyond that required by the Agreement and sought to change how future increases would be
calculated. The City did not agree to the changes because the changes were inconsistent with,
and not required by, the Agreement. Three days later, TDS informed the City that it would no
longer accept dead animals at Starcrest on the belief that the City was collecting commercially
collected dead animals (i.e., animals from vet offices and not off the street) and dumping them at
Starcrest. I communicated with TDS to provide assurances that the City was not dumping
commercially collected dead animals at Starcrest. After that conversation, TDS agreed to
resume accepting dead animals on November 24th. However, two weeks later, TDS announced
that dead animals could no longer be dumped on Saturdays. Additionally, TDS also announced
that Starcrest would close earlier each weekday and would not be available after hours or on the

weekends as it had been before.



15. On March 9, 2022, the City and TDS unsuccessfully mediated the contract
dispute. The next day after the mediation failed, we began to experience significant delays in
service at Starcrest. TDS reduced personnel at Starcrest and added additional steps for dumping.
Where it had previously rarely taken our collection trucks more than thirty minutes to dump a
load at Starcrest, the trucks now began to experience regular delays of more than an hour (with
some incidents of trucks waiting almost two hours) causing huge delays in servicing the City’s
routes and increasing operational issues. The day after the mediation, TDS also stated that it
would accept no dead animals on any day at Starcrest and has refused to accept collected dead
animals since this date. TDS then filed suit against the City.

16. On May 16, 2022, the City sent its first Notice to Cure to TDS advising TDS to
cure the service delays issues and to accept dead animals at Starcrest in accordance with the
Agreement. A true and correct copy of the Agreement is attached as Exhibit D to the
Counterclaim. While there were minor improvements in the services times after receiving the
Notice, long delays remained such that the City had to begin diverting trucks to other landfills
for dumping to attempt to prevent the excessive delays from impacting operations. Additionally,
TDS continued to refuse to accept dead animals. The parties later agreed to a second mediation.

17.  In September 2022, pending mediation, the City sent a second Notice to Cure
regarding TDS’s failure to provide priority to City trucks as required by the Agreement and
failure to maintain equipment at Starcrest. A true and correct copy of the Agreement is attached
as Exhibit E to the Counterclaim. SWMD’s collection drivers were reporting that TDS was not
keeping with the proper ratio of servicing the City’s haulers before other haulers required by the
Agreement. Also, a scale at the facility was reportedly broken. Both issues were (on top of the

ongoing service issues) contributing to continued delays in service of the City’s trucks. Because



of the service issues and conduct of TDS, despite its best efforts, the City did not meet its
tonnage requirements for 2022 for the first time during the decades-long duration of the
Agreement.

18. On November 22, 2022, TDS sent its response to the City’s default notices. A4
true and correct copy of the Agreement is attached as Exhibit F to the Counterclaim. The letter
also served as TDS’s Notice to Cure to the City regarding alleged defaults by the City related to
the Agreement. The Notice gave the City until January 15, 2023 to cure the alleged defaults
(including payment of over $12,000,000 in alleged amounts owed). Per the Notice, if the City
does not meet TDS’s demands, TDS will deny the City access to Starcrest or, alternatively, will
allow the City access so long as the City pays the standard gate rates charged to third-party
customers (i.e., not the reduced contractual rate in the Agreement). If the City refuses to pay the
gate rate, TDS will prevent the City from using the Starcrest facility. Besides being inconsistent
with the Agreement, using the public gate rate creates additional problems because the public
gate rate uses a different measurement for disposal loads than the contractual measurement such
that it would be impossible for the City to reconcile what amount should be paid for each load
under the Agreement as opposed to what TDS will attempt to charge. As a clear indication that
TDS intends to move forward with its threat to charge the public gate rate, TDS recently
requested a list of City vehicles that would be accessing Starcrest and their cubic yard capacity.
A true and correct copy of the Agreement is attached as Exhibit G to the Counterclaim.

19. At the end of the November Notice, the letter also exercised TDS’s option to
extend the Agreement for an additional two years to 2025.

20. By separate letter, TDS also sent its annual notice of proposed rate increase to the

City, which acknowledged what the rate should be under the Agreement while also demanding a



higher rate. A true and correct copy of the Agreement is attached as Exhibit H to the
Counterclaim. The City responded that the appropriate rate, and thus what the City will pay, is
the rate set by the Agreement.

21.  The City does not believe it has any obligation to pay the invoices sent by TDS or
that there is any default by the City that needs to be cured. Therefore, the City will not meet
TDS’s demands in its November 22™ letter and, based on TDS’s threats, as of Tuesday, January
17,2023, TDS will begin to charge the City the public gate rate to dump at Starcrest. If the City
fails to pay the invoices for the inflated fees, it is our understanding that TDS will then deny the
City access to Starcrest.

22, This creates two immediate problems. First, charging the City the public gate rate
is inconsistent with the contract as noted above and will make it impossible for the City to pay in
accordance with the Agreement given the differences in how the public gate rate and contract
disposal rate are calculated (see 18 above). In short, TDS will create a situation where the City
has no ability to track the tonnage dumped at Starcrest so that the City can properly issue
payment per the Agreement.

23. Second, even more critically, denying the City access to Starcrest would impact
SWMD’s ability to complete daily collections in a timely and efficient manner, which will have
a ripple effect throughout the Department’s operations (including increased costs for equipment
and personnel). The City contracted for three disposal sites, and contracted for priority of service
at Starcrest, because it is critical that the City have sufficient disposal access to meet its daily
operational needs and failure to have such access, even for one day (or as little-as anedl;ple of
hours), impacts the City’s ability to provide the services depended on by its residents and,

ultimately, public health if it cannot meet those needs. Waste services is an essential City-



service. If TDS were permitted to deny access to Starcrest and deprive the City of that disposal
site, the City, and the public’s health and safety, will be exposed to probable and imminent harm

as the City’s services will be immediately impacted.

24. [ am a custodian of records for the SWMD. Attached to the Counterclaim are five

documents:
Exhibit B — The Agreement (the Original Contract, First Amendment, and
Second Amendment

Exhibit C — TDS’s 08/02/2021 correspondence invoking mediation
Exhibit D — The City’s 5/16/2022 Notice of Default to TDS

Exhibit E — The City’s 9/16/2022 Notice of Default to TDS

Exhibit F — TDS’s 11/22/2022 correspondence regarding “default”
Exhibit G — TDS 1/11/2023 correspondence regarding truck information
Exhibit H — TDS’s 11/22/2022 correspondence regarding 2023 rates

These documents are kept in the regular course of business, and it was the regular course of
business of the City for an employee or representative with knowledge of the act, event,
condition, opinion, or diagnosis, recorded to make the record or to transmit information thereof
to be included in such record; the record was made at or near the time or reasonably soon
thereafter.

25. The attachments to the Counterclaim, Exhibits B through H, are the originals or
exact duplicates of the originals.”

Further affiant sayeth not.

SUBSCRIBED AND SWORN TO before me, the udersigned authority, on this (2

day of Jano ary . 2018, to cert1fx“mh;ﬁ}1 witness my hand ofﬁce
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EXHIBIT B



1T :amb
9/9/93

AN ORDINANCE

AUTHORIZING THE CITY MANAGER TO EXECUTE
CONTRACTS WITH TEXAS DISPOSAL SYSTEMS AND
BROWNING-FERRIS INDUSTRIES FOR PRCVISION OF
SOLID WASTE DISPOSAL SERVICES, ALLOWING FOR
TERMINATION UPON PERMIT ISSUANCE FOR THE
REGIONAL ENVIRONMENTAL ENTERPRISE ZONE
FACILITY, PROVIDING FOR TIPPING FEES AND
OTEER TERMS or THE CONTRACTS; AND
APPROVING A BUDGET.

% * * * *

WHEREAS, the City of San Antonic finds it necessary tco close and
ig involuntarily closing the Nelson Gardens Landfill, its
facility for disposal of solid waste, and 18 TIOW planning,
designing, and developing a new facility which will serve such
purposes, (a regional environmental enterprise zone) which will
not be permitted and operational for several years; and

WHEREAS, it is necessary for the City to locate and contract for
alternative landfill sites on an interim basis, and landfills
are available, owned and operated by Texas Disposal Systems,
Browning-Ferris Industries and others; and

WHEREAS, City staff has sought and been provided, informed and
competitive proposals from those firms which have Class I
landfill space available; and

WHEREAS, the City staff has prepared evaluation and comparison
of those proposals; and

WHEREAS, the City Council has considered the cost of interim
services, the quality of service, the various terms and
conditions of the wvarious proposals and is 1iOW prepared to
select the proposals for negotiation and development of a
detailed contract; and

WHEREAS, Texas Disposal Systems and Browning-Ferris Industries,
the two firms which have been selected, have submitted proposals
deemed in the best interests of the City; NOW THEREFORE:

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. That the City Manager and his staff are authorized
to finalize negotiation of contracts with Browning-Ferris
Industries and Texas Disposal Systems for interim landfill
gservices. The contracts should be prepared on the basis of the
business terms set out in the proposals which have been
submitted and addendums and additions thereto, incorporated
herein by reference, and on file in the Office of the Director
of Public Works.



SECTION 2. The final contracts shall provide for City use of
the 1landfills as set out in the two proposals with volume
allocated at approximately 100,000 tons each per year.

SECTION 3. Said contracts will provide for the City to have the
option to terminate upon jigssuance of a permit for the Regional
Environmental Enterprise Zone Facility which the City 1is
currently planning.

SECTION 4. Fees to be charged the City (tipping fees) shall be
in accordance with the proposals submitted. Attached hereto and
incorporated herein are cchedules showing the costs of each
proposal (rate per year and also a cumulative total).

SECTION 5. The amount of $2,900,000.00 is appropriated and
encumbered into the Solid Waste Operating Fund for Figeal Year
93-94 as follows: Fund No. 55-001, Activity No. 55-01-03,

Index Code 482604 and authorized to be paid to Browning-Ferris
industries. ’ '

The amount of $1,100,000.00 is appropriated and encumbered into
the Solid Waste Operating Fund for Fiscal Year 93-94 as follows:
Fund No. 55-001, Activity No. 55-01-03, Index Code 482604 and
authorized to be paid to Texas Disposal Systems.

Funding for the following fiscal years will be provided for
during the regular budget process and approved by the City
Council. The contract shall contain an option for termination
should insufficient funds be provided for such purposes in any
future City budget.

PASSED AND APPROVED this day of , 1993.

ATTEST:
City Clerk -
n 78715
APPROVED AS TO FORM: < il .
City Attorney W

SEP 151393
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AGREEMENT

This Agreement is executed by and between Texas Disposal Systems Landfil, Inc.,
a Texas Corporation {hereafter TDSL) and the City of San Antonio (hereafter City)

pursuant to Ordinance 78715 of September 15, 1993.

The City solicited bids for Municipal Sclid Waste Dispesal Service through Request
for Proposal 93-227 and its Addendum, (hereafter RFP) and TDSL responded thereto and
the parties have therefore entered into this Agrecment True copies of the RFP and
TDSL’s response thereto are attached hereto and incorporated herein for all purposes as
respectively Exhibits A and B. The provisions of this Agreement shall control in the event
of any conflict between the provisions contained herein and Exhibits A and B attached

hereto.

L. Term.
This Agreement shall be effective until midnight September 20, 1998. 1t is further
provided that this Agreement may be extended by the parties hereto for not more
than five (5) consecutive one year terms beginning at the end of the initial five (5}
year term through written agreement not less than pinety (50) days prior i the end

of the initial term and each consecutive one year term thereafter.

2. Binding Effect.
Section 13.00 of the RFP is modified as follows:

This Agreement shall be binding upon Texas Disposal Systems Lagdfill, Inc.
(TDSL), its successors and assigns. TDSL shali require as a condition to any sale

or transfer of a substantial amount of the assets of TDSL that the purchaser of
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assignee expressly assume and perform the obligations of this Agreement. Any
subsequeat purchaser or assignee holding a substantial amount of the assets of
TDSL shali be deemed to have assumed the obligations of this Agreement and shall
have the same liability for the performance of these terms as if such purchaser or
assignee had executed this Agreement origipally. For the- purpose of this

Agreement, the term "substantial” shall mean a majcrity in asset value.

Performance Bond.

Section 10.0 of the RFP is modified to delete the requirement for a performance
bond. In lieu of a performance bond, upon any default under this Agreement, the
City shail have a right of specific performance to enforce the terms of this
Agreement against TDSL. In the event of default under !the terms of this
Agreement, the City not being in default, will have the right 1o dispose of its
municipal solid waste at one or more alternative landfills within 90 miles of ihe
Starcrest Drive Transfer Station and will be reimbursed for any increased costs to
dispose of its waste at the alternative landfill. The Hability of TDSL for such cost

differential shall be limited to six months immediately following the date of default.

Financial Statements.

Section 11.01 of the RFP is hereby deleted. Notwithstanding any other provision
of the RFP to the contrary, TDSL shall not be obligated to furnish to the City
financial information concerning its operations. However, if for any reason, TDSL
proposes changes in the payment rate (cost per tom), the City will have the
opportunity to review current financial information of TDSL directly related to this

Agreement, and supporting cost accounting data to justify the proposed increase.
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Close Proximity.

City deems the TDSL landfill site to be in "close proximity to Bexar County”

whenever such term Is used in the RFP.

Disposal Rates.
Subject only to the adjustments set forth in this Agreement, TDSL will accept the

City’s solid waste at the TDSL landfill at 7500 FM 132;;’, Buda, Texas, 78610, at the

following rates:

All Rates Quated
Per Tom: Year1 Year? Year? Yeard VYear3 Years §-10

Base Rates: $0.40. $9.40 $10.90 $19290 S$i140 $11.40

The following terms and conditions are applied to the above rates:

A The base rate may increase to $10.50 per toa for the 3™ and 4" year of this
Agreement, and in the 5* year and any extension the base rate may increase
to $11.40 per tor, to cover the increased costs of Subtitle T of RCRA. Such

increase shall be at the sole discretion of TDSL.

It is agreed that there will be no rate increases to the base rates provided for
in this Section 6 of the Agreement due to the rate of change of the consumer

price index for the first three (3) years of this Agreement. Provided, however

o

that the consumer price index rate of change for the third contract year shall
'_,-"—'-‘——-—

be added or subtracted from the base rate of the third contract year prior 1o

the application of the consumer price index rate thea cuirent at the

beginning of the fourth contract year, to establish the adjusted base rate for




the fourth contract year.

However, the increase so provided for the fourth year shall not exceed 5%
of the base rate for the third contract year but any remaining perceatage not
applied in the fourth contract year may be carried over to the subsequent
contract years, but shall not exceed 5% for the subsequent contract years
including the addition of the then current consumer price index rate of

change.

Example of Application, CPI Adjustment for the 4* year:
10.90% CPI rate for year 3 = +
CPI rate for year 4 =
rate for the fourth year, but capped at 5% of 10.90

A tate increase for any extension of this Agreement, attributable fo the rate
of change in the consumer priée index (CPT), shall be calculated by applying

the then current annual rate of the consumer price index and any remaining

unused portion of the CPI impact for the third contract year with a cap of

not more than a 5% increase for any contract year.

Any fees or charges attributable to the volume of waste received from the
City of San Antonio levied by the Texas Natural Resources Cousesvation
Commission or other governmental authority which are applicable 1o one or
more tandfills then being used bw;.r the City, shall be passed on directly to the
City in proporticnate amount. Any fees or charges which are not applicable
10 one or more of the City’s other landfills are subject to review with respect
to whether the charges should be passed on to the City. If the parties cannot

mutually agree upon the assessment of these fees, either party may terminate
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this Agreement without penaity within sixty (60) days following written

notification of such intent.

Any state fees levied by the Texas Natural Resources Coaservation
Commission {TNRCC), which impact Type I Iandfills in the state and are not
location specific, will be passed on directly to the City. The State fee at the

initiation of this Agreement is $1.25 per ton.

These rates do not include special wastes as such term is defined in the RFP.
The rate for special waste shall be the same rate charged to all other similar

customers of TOSL for that waste.

TDSL agrees to aceept up to 350,000 tons per year of City waste hauled by
any City vebicle or &esignated haunler during the term of this Agreement at
the rates set forth above., All waste accepted by TDSL under this contract
shall be deemed ta be the City’s waste or within the respomnsibility or control
of the City. The City agrees to deliver to TDSL approximately 100,000 tons
of solid waste per year during the term of this Agreement. The City shall
deliver its waste on a regular basis, but the weekly volume may vary
depending upon the City’s work schedule and disposal plan. The operations
and maintenance of the City’s Starcrest Transfer Station will also affect the
weekly volume. The City does not guarantee delivery of any set toanage of
volume of waste to TDSL during any ome year or over the term of this
contract but does intend to haul to TDSL waste processed through the

Starcrest Drive Transfer Statios.
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The City and TDSL agree to enter into negotiations regarding the use of the
City’s Starerest Transfer Station by Texas Disposal Systems, Inc. (TDS) for
disposal of commercial solid waste collected in San Antomio provided;
however, no commitments are made by either party at this time.

TDSL .agrees: toassmt the City in expanding ifs citizens drop off centez" at the
Starcrest Transfer Station. Such assistance sball include providing ten {10}
sixty (60} cubie yard roll off containers at no additional cost. TDSL will also
provide daily roll off truck service to dump the roll off boxes into open top
transfer trailers, and a transfer trailer tipper at the TDSL Landfill to dump
the City’s open top transfer trailers. The TDSL commitment is subject to the
City purchasing open top transfer trailers, building the citizens drop off
center, transporting approximately 220,000 tons per year of municipal solid

waste to TDSL, and providing TDS with truck access to the remaiming

~ operating capacity of the Starcrest Traasfer Station at City cost for dumping

municipal solid waste collected in the San Antonio area.

7. Indemnity.
Section 7.00 of the RFP shall be modified as foliows:

Contractor covenants and agrees to fully indemnify, defend and hold harmless City

and the agents, employees, officers, directors and representatives of City, individually

or collectively, from and against any and all costs, claims, Hens, damages, losses,

expenses, fees, fines, penalties, proceedings, actions, demands, causes of action,

liability and suits of any kind and nature, including but not limited to, personal

tnjury

or death and property damage, made upon City directly arising ocut of,

resulting from or related to Contractor’s activities under this contract, including any
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acts or omissions of Contractor, any agent, officer, director, representative,
employee, contractor or subcontractor of contractor, and their respective officers,
agents, employess, directors and representatives while in the exercise or performance
of the rights or duties under this Contract Contractor shall promptly, hereof, advise
City in writing of any claim or demand against City or Contractor known to
Contractor related to or arising out of Contractor’s activities under this Countract

and shall see to the investigation of and defense of such claim or demand.

Contractor agrees to list City as additional insured on coverages as specified in City

of San Antonic Request for Proposal #53-227 dated March 30, 1943,

Paragraph 3.07 of the RFP is amended to provide that TDSL shall not be obligated
to maintain an office or other such facilities tn the City, but must provide the name
of an emergency contact person and a cusrent telephone number and local pages

mumber where that person can be reached in an emergency.

Recycling Area.

The requirement set forth in Paragraph 3.08 of the RFP for TDSL to maintain a tea
{10} acre recycling site at the TDSL landfill is waived.

Discontinued/Interruptions of Operations.

Paragraph 3.09 of the RFP is amended as foilows:

In the event TDSL is required to discontinue or interrupt its operations, City shall

have the right to terminate this Agresment if such discontinuance or interruption

N
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is the fault of TDSL provided; however, that any interruption of six months, for

whatever cause, will give the City the right to terminate this Agreement.

Hours of Operation.

Section 3.04 of the RFP is modified as follows:

The obligations for TDSL to maintain normal hours of operation in Paragraph 3.04
shall be modified to apply to the hours of 7:00 a.m. io 7:00 p.m. on Monday thru
Saturdays. However, TDSL will agree on an emergency basis to extend its hours of
operation for receiving the City’s waste. To initiate emergency operations the City
is required to notify TDSL by phone prior to 4:00 pm. on the day that such

extended service is needed,

Termination.

This contract may be terminated by the City at the end of =ither the third or the
fourth year of this Agreement in order to initiate City operation of its Regional
Environmental Enterprise Zone (REEZ) landfillfresource recovery facility. Such
termination requires 60 days written notice to TDSL and only applies if the City has
permitied and prepared for opening a new municipal solid waste landfill to receive

this waste. There shall be no penalty for such terminatioa.

Bead Animals.
Dead animals collected by the City shall be allowed to be commingled with the
residential solid waste stream and will be charged according to rates identified in

Section 5 of this Agreement.
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i4.  Compliance with RFP.

TDSL shall be deemed to be in compliance with the RFP (Exhibit A) upon the
execution of this Agreement. To the extent of a conflict between the terms of this

Agreement and RFP (Exhibit A), the terms of this Agreement shall control.

15. Natices.
Whenever wriiten notice is required herein to the City, it shall be given to the pubiic
works director at the address noted in Exhibit A. Whenever written notice is
required herein to TDSL, it shail be given to the address notice in Exhibit C. Al

written notices required by this Agreemeat shall be given by certified mail, return

receipt requested.

SIGNED AND EXECUTED this ,fi_'fj‘i day ag_ﬂf_&:__, 1994 @ i/
é‘ﬁj/

CITY OF SAN ANTONIG

e S Lot 205 .

Tf‘tie: &z, (lek— (1.7 ' }A‘LEXANEER E. BRISENO

City Manager

ACCEPTED AND AGREED TO IN ALL THINGS this _#Zday of Zuaxary 19%: @

TEXAS DISPOSAL SYSTEMS




SIMVBRY OF COST PROPCSALS

CPTICN# TIC

COMPANY Texas Disposal Systems -
TONNACGE 100,000 annmually DATE 9/9/93
YEAR TONNAGE RATE* TOTAL: CUMUILATIVE
1 100,000 $12.65 51,265,000 81,265,000
2 100,000 $12.65 $1,265,000 $2,530,000
3 160,000 5i4.15 $1,415,000 53,945,000
4 100,000 §14.15 51,415,000 55,360,000
5 100,000 ° $14.65 51,465,000 $6,825,000
Avg.:
TOTAL: 500,000 $13.65 $6,825,000
PRESENT VALUE: 55,566,226

ASSUMPTIONS: a) 100,000 is not "take or pay") . b} Transportation is
by City at $2.00/ton. c¢) All waste is processed through Starcrest

transfer station.

*Rate is to be adjusted as follows:

Rate per ton shown . $12.65 first 2 years

Subtract $2.00 per

ton (City will provide

transportation to
disposalsite)...............—2.00

To be paid to TDS $10.65

Includes $1.25 State
fee (base rate is
$9,40 per ton).




SUMMBRY CF COST PROPOSALS

COMPANY BROWNING-FERRIS INDUSTRIES

TONNAGE 100,000 annual 1y
YEAR TONNAGE RATE*
1 100,000 $11.25
2 100,000 $13.25
3 100,000 $14.25
4 100,000 $14.25
5 100,000° $14.25
Avg. :
TOTAL: 500,000 $13.45

PRESENT VALUE:

ASSUMPTICNS: a)
second. b) No growth in volume.
increase. d) BFI will accept 100,000

*Rate is to be adjusted as follows:

Rate shown per ton .
State fee
Bagse rate

The quoted rate
includes the $1.25
State fee (base
rate is $£10.00 per
ton)

CPTIONH B3A

DATE 9/9/93

$9.00/ton  tonnage billed
¢} Years 3, 4 and 5 include 5% CPI

TOTAL COMULATIVE
$1,125,000 51,125,000
31,325,000 2,450,000
1,425,000 53,875,000
51,425,000 55,300,000
51,425,000 $6,725,000
56,725,000
35,475,064

first, this amount

tons.

§11.25 first year

$10.00 per ton



SURTECT: Request proposal- TPE IV SOLID WASTE [TSFOSAL SERVICE (93-226)
To- s@emﬁ?.ﬁ to open April 19, 1993; aated March 30, 1993

UBJECT: Request propasal- MONICIPAL SOLID WASTE ISEOSAL SERVICE (93-227)
To- sdzed\jg t5 open April 19, 1993 dated March 30, 1993

EXHIBIT - A}

ADDEND(M -
PROPOSAL #93-227
COPTICN TT







'cealod Proposals are invited and Will D8 IEceivens oy we ~ew =0 ST
Municipal Solid Weste Disposal Service.

prcposalsm;stbemademtheprmosal Forms and in accordance with instructions to
Proponents furnished by the Department of Public Warks (the "Department"). Copies cf
the Proposed Forms are attached hereto.

The defined terms appearing in the General Specifications apply to all contract
documents.

1s must be made upon forms published by the Department. The Department will
furnish copies of the contract doaments and Farm of Contract to prospective

proponerrtst.upmra;\mﬁt.

, along with five copies of the Propesal, must be delivered to, and be on
£ile with, the Office of the City Clerk secord floar, City Hall, 100 Military Plaza,
san Antonio, TX 2g283-3966 an or before April 19, 1993 at 2:00 p.m. The envelope
containing the Proposal mist be sealed and plainly marked "Proposal for Municipal

Solid Waste Dispesal Service”.

Proposals will be evaluated and a selection will be made with 120 days. The selectec
Proponent will be awarded the contract through an ordinance of the City approving anc
adopting the comtract documents, providing for its enforcement and penalties as
provided by law.

A proposal bond or certified check must acoorpany the Proposals, in accordance with
the Instructions to Proponents. The City reserves the right to reject any or all

, to waive irreqularities and/cr informalities in any Proposal, ard to make
an award in any manner, consistent with law, deemed in the best interest of the City.

City of San Antonio
By: Department of Public Works

City of San Antonio

Date: March 30, 1993



B M ——— -

1. REI:EHPTA}DOPEHD@ OF PROPOSALS

mhe City of San Antonio (the "City") lmvites and will receive Proposals on
the forms attached hereto, all information on which must be appropriately

filled in. Proposals will be received at the office of the City Clerk,
city Hall, secord floor, 100 Military Plaza. p.0. Box 839966, San
Antonio, Texas 78283-3966, and plainly marked "Proposal for Municipal
Solid Waste Disposal Service".

5., INSTRUCTIONS

All requests for clarification on any item in this RFP shall be submitted
in writing by April 12, 1993. A pre-proposal conference will be held at

public Works, 114 W. Comerce, 6th floor, Conference Roam on april 5,

19993 at 1:00 p.m. Ay amencdments or clarifications will ke developed as

expeditiously as pessible and distributed to all proporents.

Selection of contractor will be made on the basis of information contained

in the propesals. At its discretion, the City may ask for a direct
presentation.

3. PRT:?ARATIGJOF'IHEPFDPOSAL
Allproposalsmstbepreparedanisignedbythepméonentintheform

attached hereto. Additional copies of the Proposal Form may be obtained

*

frcmthecityupmrequast. All blank spaces in each Proposal Form

together with appropriate schedules must be (campleted 1N full in ink) or

1f a rate price alyready entered by the Proponent is to be altered, it
shallhecmssedcutwithinka:dtherewmitpriceorlmpsmbid
enteredabcveorbelddit,ardinitialedbythepmpmentininx.

meprcposalsz'eoeived willbe@paredmthebasis of the sumation of
thelmpsmanmrtSDida:ﬁtheproductSOftthmntitiesofitaxs

listed at the rate price bid. In case of a discrepancy between the total

shmmﬂ:e?:oposalarﬂtMtobtairedbyadij:qtheprMthhe

quantitiesofits:s at the unit prices, the unit pric%aswittenmtin
mmﬂ}e_proposalmyallgovema:wermrsfmmsaidpmdmts,

envelcope as specified in the Proposal. The City may consider
infarmal any mt;rapa.raiarﬁmmittedmacocrdamewlththe
provisions hereof and may waive amy informalities or reject any ard all
Proposals.
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Any Proposal remiveiafte:thetimarddatespecifiadabcveshallmtbe

considered.

contract, or, if no proponent’s has been selected within ane
hundred twenty (120) daysaftermedateof the opening of Proposals, upon
demard of the aanytimemereafter,solorgashehasmtmen

accampanied by a certificate of insurance evidencing the coverages set
forth in Section 9.00 of the General Specificatiors.

5. LIQU]DATEDDAM?&GESFORFAIIURETOENTEINIOT}ECDNTRACI

The contract shall be deemed as having been awarded when formal notice of
award shall have been mailed by the City to the proporent by certified

mail, retwon receipt requested.

The Proponent to wham the contract shall have been awarded will be
required to exeate five (5) copies of the comtract on the form attached
hereto (ormdifomasmymmllybeagreed@nbymedtyardthe
selected Proponent) and to furnish insurance certificates, all as
required. Incaseofhisrefusalorfailmtodosowithintwenty (20)
days after his receipt of formal notice of award, Proponent will be
considered to have abandoned all his rights and interests in the award,
ts propesal searity may be declared forfeited to the City as

qualified Proponent <r the work may ke re-advertised for Proposals as the
City may elect. Such forfeited security shall be the sole remedy of the

msmsfulmentwillberequkedmmishaperfomamebordas
faithful performance of this contract. Said performance

bcrdmstbeinanammteqmltothefullcmtractprice,mtsaidbom
ratedredm:timtmreina:mllyoverthetermof
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full shall accompany the bord.

'Iheformofthebaﬂisapperﬁedhereto.

fhe surety on the bond shall be a duly authorized corporate surety
authorized to do business in the State of Texas.

7. POWER OF ATTORNEY

Attorneys-in-fact who sign bonds must file with each bond a certified and
effectively dated oopy of their power of attormey.

8. SCOPE OF WORK

'memrkwdermiswntractshallconsistoftheitezs contained in the
Proposal, including all incidentals necessary to fully corplete said work
in accordance with the contyact documents.

g, CONDITICNS

Fach proponent shall fully acquaint himself with conditions relating to
the scope ad restrictions attending the execrtion of the work under the
contract. Proponents chall thorcughly exarmine and be familiar with the
Ceneral Specifications.

The contractor will provide a Disposal Site for disposal of municipal
solid waste collectad by the City. It is also expected that the Proponent
will divulge infarmation concerning the conditicns at the disposal site
and at other locations that may affect this wark.

The failure or anission of any Proponent to receive or examine any form,
instrument, addendum or other document, or to acquaint himself with
conditions existing, shall in no way relieve him of any cobligations with

tohisprupcsalortothecontract. The City shall make all such
docaments available to the Proponents.

'meproponentshallmakehiswnde ination as to conditions and shall
assume all risks and responsibility and shall_carplet:e the work in and

City.

The Propcnent’s attention is directed to the fact that all applicable
State laws, mmnicipal crdinances, axﬂthenuaardregulatiors of all
authcrities having jurisdiction over the wark to be perfarmed shall apply
tothemtractthralgtwt, ardtheywillbedeemaitobehnhﬁedinthe
contractasttnughwrittenwtinfullinthecmtract.

10. ADDENDA AND EXPLANATIONS

E::cplanatiasdesiradbya ‘veproponerrtshallberequ&ctedfrm
the City in writing, ard if explanaticns are pecessary, a reply shall be
madeinthefoz'mofanpdderdmn, accpyofmicnwillbeforwazﬂedtoeadu
Proponent. Every request for such explanation shall be in writing
addressed to Mr. John L. German. P.E., pirectcr of Public Works, Public
works Department, City of San Amtonio, P.O. Bcx 839966, San Antonio,

5
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pdderdaissuedtcpmspectivepmpmemspricrtodateofreoeiptot
shalltmemeapart:.ofymcontractdocment& and all Propesals

propcsa}ls
ehall include the work described in the Adderda.

No inquiry received within seven (7) days of the date fixed for the
sutmission and opening of Proposals will be given consideration.

and all such interpretations ard any supplemental instructions will be
in the form of written Adderda, which, if jssued, shall be mailed by
certified mail, retuxn receipt requested, to all prospective Proponents
(at the respective addresses furnished for such purposes), not later than
five (5) days prior to the date fixed for the opening of Proposals.

reserves the right to request additional information from
of the propesal evaluation process. The City

The City

contractor during any l e ‘
reserves the right to negotiate mincr corditions prior to contract award.

associated with proposal preparation and sukrission, attendarce at the
pre~proposal conference and attendance at final selecticn interview.

11. M,ADDRESSAMDLEEALSIAIUSOFMPEEW

mepxnpcsalmst&prmerlysigrxedininkarﬂmeaddrasofthe
Proponent given. The leqal status of the Proponent, whether corporation,
partnership, shallal.sobestataiintheproposal.

A corperation shall execute the Proposal by its duly authorized officers
i its corporate by-laws and shall also list the State in

which it is incorporated. A partnership shall give full names
and addresses of all partners. partnership and individual Proporents will
berequj:edtostatamthepmposalthemmﬁofallpe:somin
therein.

The place of residence of each Proponent, of the office address in the
czsaofafirmorcmpany, withccxmtyandstateardtelepmnenmbe.r,
mist be given after his signature.

Ifthepmpa'\entisajointvenmremistirqofacmbinationofanyor
all of the above entities, each joint turer shall execute the Propcsal.

Anyone signing 2 asanagmtofamﬂlerorotherswtsxmdt
with his Proposal, leqalevidem:eofhi.sauthoritytodoso.

acceptance of the as a qualified, responsible Proponent. The
City reserves the right to determine the and ibility of
a Proponent fram its knowledge of the 's qualifications and from
cther saIxces.



dAta [EdQliddtry —~~ 30

whether he is a qualified, respensible PIODONEN.  Lms rivpaase:s ~=-= o
ra:;tﬁ:edtofurnishmefollaxirq i.nformatimswomtnm-deroathbyhm:

(b)

(c)

data

division financial statements are not prepared ard generally
available) certified by a nationally recognized firm of
independent certified public accountants.

E.Vidernethatthepropamisingoodsta:ﬂin;mﬂerthelawsof
the State of Texas, ard, in the case of corporations organized
urder the laws of any other State, evidence that the proponent is
licensedtodomsirassarﬂingoodstarﬂirqwerthe laws of
treStateofTemsaraswnrnstatmenttlwtitwilltakeall
neoessarYactiontobecmESOIioense:lifitsProposalis

accepted.

In the event that the City shall require additional certified supporting

ing the qualifications of the Proponent to determine whether he

is a qualified, responsible Proponent, the Proporent may be required to

him:

(<)

(@)

(e)

furnish any or all of the following information sworn to uder cath by

Evidence that the Proponent. is capable of performing services as
required in the contract documents.

Proponent :

five (5) years and posSesses not less than five (5) years actual
operating experience as a going concern in Type I landfill
cperation.

Evidence, in form and substance satisfactery to City, that
proponentpossess&asagomgcormmmemanagerialand
financial capacities to perform all phases of the work called for
in the contract documents.

Evidence, in form and substance catisfactory to City, that

'smriammagoimcammin'lypellardfin
operation derives from operations of carparable size to that
contemplated by the contract doauments.,

Contractar guarantees that contractor has adequate landfill

capacity for the
contract pericd, should the estimated facility life be less than

three (3) years, thecon’;:ractarmst_:mtifythecityinwritirg

(£) Such additional information as will satisfy the City that the

Propenent is adecuately prepared to fulfill the contract.



requirements -
qualifications of its parent corparation and subsidiaries of the parerc.

13. Disqualification of Proponent

Althcu;hmtinterﬁaitobeane:dﬂaustivelistofcausesfor
ification, ary one or more of the following causes, among others,

disqual
may be considered sufficient for the disqualification of a proponent ard

the rejection of his
(a) Evidence of collusion among Proponents.

(b) lack of campetency as revealed by either finmancial statements,
experience or equipment statements as submitted, or other

factors.

(c) Lack of respensibility as shown by past work, judged from the
stardpoint of workmanship as subnitted.

(d) Default on 2 previcus City contxact fcr failure to perform.

14. BASIS OF THE PROPCSAL

1s with respect o municipal Solid Waste Disposal Service" are
solicited on the pasis of rates for cperation of the lardfill. Proposals
wi_llbecmparedmthebasisoftheratﬁpmposed. The rates as written
artj.nwardsintmproposals shall govern and any errors found will be

correctad.

During the course of this contract the City will transport solid waste to
sites located within Bexar County or in clese proximity thereto. Upcn
receipt and analysis of the submitted bids, the city reserves the right to
award a sirgle ar mltiple contracts. All submitted bids must include the -
cost of operation ard campliance with Texas Water Commission regulations
inclusive of s.xbti;.le D campliance cost as may re effective after October

CPTION I

solid wastes will be transparted to the City’s transfer station.
This facility is permittad to hardle 100,000 tons of waste per
year. Under this option, the City guarantees the delivery of
so,ooowxsofwasteperyear. During the course of this
contract, theCitywillcperatea:ﬂmintainthetrarsfer
station, However, the city will consider the leasing of its lang
hauling tyransportation equipment to the successful contractor.
'n-;ecnstattrih:tedtohaulj.rg, for the purpose of this contract,

will be estimated $1.00 per mile.
8
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B. Dispcsal at the contractors disposal raciiivy.

OPTIN IT

City will guarantee the delivery of 50,000 tons of solid

wastes at the contractar’s dispesal facility. It is
anticipated that this tonnage may increase to as much as 100,000
tons, mtﬂueCitydoamtgxnranteeuﬁsmmt.

Disposal at the contractors disposal facility.

OPTICN III

city will guarantee the delivery of 100,000 tons of solid
wastes at the contractor’s disposal facility. It is
anticipated that this tonnage may increase to as much as 150,000
tons, mtmeCitydoeﬁmtguaranteEt!ﬁSamnTt.

Disposal at the comtractors disposal facility.

OPTION VI

City will guarantee the delivery of 200,000 tons of solid
wastes at the comtractor’s disposal facility. It is
anticipated that this tonnage may increase to as much as 350,000
tons, h:ttheCitydoeﬁmtguaranteetnisa:mnt.

Disposal at the contractors dispesal facility.

16. METHOD OF AWARD

The City reserves the right to accept any Proposal or to reject all Proposals,
ard to waive defects or irreqularities in any Proposal. In particular, any
alteration, erasure or jinterlineation of the contract documents ard of the
sha.llre:ﬂertheacmrpaxwingpmposal irregular and subject to (but
not requiring) rejection by the City. The City intends that the contract shall
be awarded within one hundred twenty days (120) following the date the
are sutmitted. The contract shall become effective 10 days after

Proposals 2
City Coacil arproval.

]



CONTRACTCR 'S FROPFUSAL
FOR

MUNICIPAL SOLID WASTE DISPCSAL SERVICE

TO: The Director of public Works of the City of San Antonio

Proposal of

(a parthership) (2 corporation duly organized under
the laws of the State of .

The urdersigned having carefully read and ccnsidered the tarns and conditicns of
the contract docunents for Municipal Solid Waste Disposal Service for the City
of San Anteonio, does hereby offer to perform sudh se.ryic&s on behalf of the

During the course of this contract the City will transport the majority of its
solid waste to sites located within Bexar County or in close proximity therets.
Upon receipt and analysis of the submitted bids, the City reserves the right =
award a single o miltiple contracts. A1l subnitted bids must include the ccst
of operation and campliance with Texas Water Camuissicn regulaticns inclusive
of Subtitle D campliance cost as may be effective after October 9, 1993.

QPTION 1

Solid wastes will be transparted to the City’s rransfer station.
This facility is permitted to handle 100,000 tons of waste per
year. Under this opticn, the City guarantees the delivery of
so,owtasofuastelseryear. Dn'i.rgt.heoamseofmis
cortract, the City will operate and maintain the transfer station,
though the City will consider the leasing of its long hauling

tion equipmert. The cost attributed to hauling, for
the purpose of this cortract, is estimated at $1.00 per mile.

10
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B. Disposal at the contractor’s disposal facility

? perton(yearonea:ﬂtm)

written amount

OPTIN II
city will guarantee the delivery of 50,000 tons of solid wastes

at the contractor’s disposal facility. 1t is anticipated that
this tonnage may increase to 100,000 tons, but the City does rot

guarantee this amount.
Disposal at the contractors disposal facility
$ per ton (year one and two)

written amount

OPTION III

City will guara.ntee the delivery of 100,000 tons of solid wastes
at the contractor’s disposal facility. It is anticipated that
this tornage may increase to 150,000 tens, but the City dces not

guarantee this amourt.
Disposal at the contractors disposal facility

$ ﬁm(ye&maﬁM)

written amount




city will guarantee the delivery Of 2UU,UUU TIAD Wi Svis mu——
at the contractor’s di facility. It is anticipated that
i to 350,000 tons, bat the City does not

Disposal at the contractars disposal facility
$ ~ per ton (year one and two)

written amamt

Principal Office

(City) (County) (Stace)

(Phone Number) (Fax Number)
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1.01 City - City of San Antonio, Texas

1.02 amtrdctnccmentS-meRequestforPrcp:sals, Instructions to
Proponents, Contractor’s Propesal, General Specificaticns, the Contyact,
perfcrmrcesmda:ﬂanyadderdacrduan;estomeforeqom;doamﬁs
agreedtobytheCityardthec:mtractar.

1.03 Comtractar = The perscn, corporapim ar parthership perfarming
disposal services and Landfill Operation under contract with the City.

1.04 Department - The Department of Public Works
1.05 Director - The Director of Public Works or his designee.

1.06 Dispesal - The deposition of minicipal solid waste at a permitted
Type I facility operated in accordance with existing Federal, State, and

local regulations.

1.07 Disposal Site - A Solid Waste depository, physically lecated in the
city cr in close proximity thereto, including kut not limited to the
lLardfill or cther sanitary landfills, tyansfer stations, incinerators, ard
waste processin:;/se.paration centers licensed, permitted ar approved by all
bodies and agencies having jurisdiction and requiring such
licences, permits or approvals to receive for processing or final disposal
of mmicipal solid waste and special waste. :

1.08 Hazardous Waste-shall mean any liquid or solid waste identified ar listaed
hazardous waste by the administrator of the U.S. Ervirormental Protection

pursuant to the federal Solid Waste Disposal Act, as amerded by
the Resource Conservation and Recovery Act of 1976.

1.091ardfiu-'nmrealprantyamedorleasedbythemnmcmrdeﬁcribaj:
Am-nex"A"attad'xadtotheoontract, whidnproper‘cyistobecperatedby,tne
cmtractarasasanitarylardfill.

1.10 Municipal Solid Waste -~ Shall mean solid waste resulting from ar

inci to mmicipal, camnity, camercial, institutional, and recreational
activities, including garbage, rubbish, ashes, street cleanirg, dead animals,
brush, yard waste tires, large applicancies ard furniture, construction
material, earth, sludge, and all cther solid waste, other than industrial solid

wvaste.

1.11 Residential solid Waste-All solid waste generated by a generator at a
Residential Unit within the corporate limits of the City occupied by a persen
cr group of persons camprising not more than four families. A Residential
Unitsmllbedeanedwwpiedwheneime.rwatercrdmestic light ard power
services are being supplied thereto. A condaminium dwelling, whether of single
or multi-level construction, consisting of four or less coritiguous or separate
single-family awelling wnits, shall be treated as a Residential Unit, except
that each single-family dwelling within any such Residential Unit shall be
pbilled separately as a Residential Unit.

16
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physical or chemical characteristics or biological propertles IEqulls Sprasidl
handlirr;arﬁdjspcsaltoprotectthehwranhealthormeerwirmxt. Special
wastes include, but are not limited to:

(a) Bousehold hazardous waste;

(b) Infectious and hospital related wastes;

(c} Municipal water ard wastewater treatment plant sludges;

(d) Crease and grit trap waste;

(e) Slaughterhcuse wastes;

(f) Dead animals;

(g) Crugs, contaminated foods, or drink products, other than those
contained in normal household waste;

(h) Pesticide (insecticide, herbicide, furgicide, or rodenticide)
containers;

(i) Asbestos or materials containing asbestos;

(3) Cortaminated soil; and '

(x) Tires
All special wastes my need pre—treatment before they are

dispcsed of.

1.13 Vehicle - Shall mean any device usad to transpart solid wastes and
include, but are not limited to cars, pickups, vans, dup trucks, trailers,
roll-off cortainers, tractor trailers, rear and side loading packer trucks,

mrush trucks, and sludge haulers.

2.00 SCOPE OF WORK

'memrkmﬁe.rthecn'rt:ractshall consist of the items contained in the

, including all the supervision, materials, equipment, labor and
all other items necessary to camplete said work in accordance with the
contract docunents.

1.00 CPERATICN OF TYPE I LANDFIIL

1andfill. The Comtracter shall have the exclusive right to operate said
1ardfill and shall have camplete control over same, subject, however, to
the contimuous supervision of State agencies having jurisdiction

therecver.
302Healthani5afety-'mecmtractnrshallccntmnlslytakam
masaﬂblemeas.masmybemcssaryard to control and

responsible for cbtaining all necessary licenses, pemitsar:lapprovals of
autherities and for any expenditures (cover material,
jeachate treatment, etc.) micharemsa.rycrreqxﬁ:adtobemadem
the Type I Landfill (orawalte.mateni.spcsalstemidxbmnesthe
Imﬂfin)pxsnnttoﬂaera;uj:mntsofanylocal, Federal or State law.

17



 the health and SArevy wé s~ —— -

atanytimecrtmeswtddxmybereasmable for such inspecticn,
prefarablydm‘irqt:hemswtaxtinSe:tim 3.04, however,
msmctiomshallbemadeaﬂybyauﬂnrized 1 of the City cr of
the agercies thereof named herein. Such inspecticn shall not interfere

3.04 Hours of Operation - The contractor shall keep the Landfill open to accept
municipal solid waste for disposal fram Monday through Saturday of each week at
jeast between the hours of 6:00 a.m. through 6 p.@. Exceptions to Lardfill
m;rsstmllbeaffected mlyuponthemmalaqreenentofthecityard
contractoer, or when cantractor reasonably determines that an exception is

3.05 Holidays - The holiday schedule, for the purpese of the contract,
shall coincide with the city’s approved holiday schedule, unless other
arrangements are mrtually agreed upon.

3.06 Sc:ale-’IheoontractoragreestoinstAll, construct, certify and maintain
mgoadmrkimader,.as@.lewbeusedmweimmmpomedmt‘e

1andfill. Basis for disposal fee shall be the gmlz_a readings 1n increments of

times the average of the last three (3) times that vehicle’s lcaded weight
leaded weight was measured by a certified scale. City vehicles will ke given
disposal services cn an equal basis with corttractar’s vehicles.

3.07 Office - The cortractor shall maintain an office or such cother
facilities within the city through which he can be contacted. It shall be
equipped with sufficient telephones and shall have a responsible persen in
Charge fram 6:00 a.m. ts 6:00 p.m. on regular operation days. An
euergemycmtactpersmarﬂtele;honemmbermstbemaintained
throughoat contract period.

3.08 Recycli.ngArea-mrtractormstprcvideaten (10) acre area at the
disposal site far the city to txansfer recyclable materials collected
through the City’s Qurkside Recycling Program and to representatives of
the recycling markets, at no cost. 'missitemstprovideasafe, ard
accessible, wark envirompent.

3.09 Dj_scmt.i.med/mtermptimofo;aem 'ons-smldtheemtractarbe
requiradtodiscxntirmor,jntermpt timsattheoa-mracted
disposalfacility,ccstsimzredbyﬂmecitywillbepassedmtome
contzactororCitymyterijBtethecontract.



Thecamctcrshanam:hrtoperatiasmﬂerthisaamccmmm“
with all applicable laws; provided, however, that the General
ifications shall govern the cbligations of the contractor where there

exdsts conflicting ordinances of the City on the subject.

5.00 Effective Date ard Ternm

'misamtractsm.llbeeffectiveuponmeexecxtimofthecontractam
performance of such contract shall become effective ten (10) days after City
Comcil aproval. This contract shall pe in effect for a period of five (5)
years from the effective date. At the mutual consent of the City and
contxactar, the contract may be optionally extended for five consecutive one

(1) year pericds.
6.00 Nordiscrimination

The contractor shall not discriminate against any person because of race,
sex, age, creed, colar, religion ar national origin.

7.00 Irndemnification

Contractor covenants and agrees to fully indernify, defend and hold
harmless CITY and the agents, employees, officers, directors ard
representatives of CITY, individually cor collectively, fram and against
ary and all costs, claims, liens, damages, losses, expenses, fees, fines,
ties, proceedings, actions, demards, causes of action, liability ard

of CONTRACICR, and their respective officers, agerits, employees, directors
and representatives mileintheexerciseerperform:ne of the rights or
miammswmmmnﬁmﬂwmnapplymmm

deathcrdamaqewstbesoleactivanegligenceofcz‘ﬂ,oritsagentS,
employees, officers, directors ar

i ‘tystnnmtewdtralimitsofh-smmccveragerequiredby
this Agreement. CONTRACTCR shall pramptly, hereof, advise CTTY in writing
otaryclaimardma:dagahstcrﬂchhmtom
ralatadtoorarisirqaxtof CONTRACTOR’S activities under this

ardsmllseetotheirwstigatimofarﬂdeferseofsumaamordamarﬁ



Vi PACL Mt g

Cwn expensa, .
of any of its cbligaticn under this paragraph.

§.00 Licenses ard Taxes

The contxracter shall cbtain all franchises, licenses, arnd permits and
promptly pay all taxes i bytheCitya.rﬁbyuueStateardatits
sole cost and expense.

.00 Insurance

'mecontractotsmllatalltinesdurhqﬂmecontzactnaintaininfull
force and effect Employer’s Liability, Workmen’s Carpensation, Public
Liability and Property Damage Insurance, including contractual liability
coverage for the provisions of Section 7.00. All insurance shall be by
insurers and for policy 1imits acceptable to the City and befcre
cmme.rvememofmrkheranﬁe.r the contractor agrees to furnish the City
certificates of insurance or other evidence satisfactory to the City to
theeffectthatsudlirsurmnasbeenprocdredardisinforce. The
certificate shall contain the following express obligations:

in force at this time. In the event of cancellaticn or material change in
a policy affecting the certificate holder, thirty (30) days prior written
notice will be given the certificate holder.”

For the papose of the contract, the contractor shall carry the following
types of insurance in at least the limits specified below:

Limits of Liability

Coverages

wWorkmen’s Campensation Statutory

Employer’s Liability $500, 000

Bodily Injuy I_..iability §500,000 ea, ocAuTeEnCe

$1,000,000 aggregate
$500,000 ea. ocourence

Except Automcbile $1,000,000 acuregate
Autamobile Bodily Injury $500, 000 each perscn
Liability $1,000,000 ea. ccourrence
Autamohile Property Damage $500,000 ea. ccaurrence
Liability

Excess Unkrella Liability $5,000,000 ea, ocaxrence

Asanaltermtiwtomeabcve, cmtractormayi:suremeabovepublic
liabilityardpmpertycoverageSmﬂaraphnofselfimame. The
coverages may be provided by the cotractor’s parent corperation.

10.00 Band
10.01 Performarce Bord
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wnamunbaﬁ._

(c)msretymmbaﬂshallmad\nyauﬂnrizaicorporatesurety
ccxrpany'autrmrizadtodobusinﬁsmtheStateofTe;as.

10.02 Power & Attarmey = Attorneys in fact who sign performance bords or
contract bonds mast file with each bord a certified and effectively dated

copy of their power of attarmney.

10.03 Sole Remedy - The City’s sole remedy for breach of contract under this
contractotfailuretoperfomshallbetomakederarﬂwﬂerthetmsof
the Performance Bord. .

11.00 Records, Reports, and Audit Rights

11.01 Comtractor shall maintain boocks and financial records in accordance with
generally accepted accoumnting grinciples. Such bock and financial records,
tcgether with any other documentation necessary for verification of
contractor’s campliance with the terms of this Proposal, shall be made
available to the city, uxmn the Director’s request. The City shall have the
authority to await, examine, and make excerpts or transcripts frap said books
ard records.

11.02 Contractor shall maintain reccrds in a manner acceptable to the City, of
tonnage di ’misrepartstlallbeqamtadmamthlybasisardslmll

aoccnpanythebiiltothecity,crasrequﬁtadbymcity.

{4 shall have the right to have an ar-site monitor at the scale
operation daily monitoring each vehicle tonnage.

1201Dispcsall?at'ns-?ordisposalservicsrequizaitobeperfcmed, c:ha:gaﬁ
shallmtexceedtheratsasﬁxsdbytheamtractdoaments.

12.02 Contractor Billings to City - The contractar shall bill the City for
servicere:deredwithintm (10) working days following the end of the month,
axﬂtheCitystnupaythemmctarmorbefmthesotnmrkirgday
fol_lowingfhedateof receiving the billing. Such billing and payment shall be
basedmtheratasmtfcrﬂ:inthecamctdoamms. Billing and/cr
camnss!mldbeforuardedtoﬂmeSolidWastQOfﬁce, 1940 Grandstard, San

Antonio, Texas 78238.

13.00 Transferability of Comtxact

13,01 Written CityCa'xsentofc:ntractorAssigrmtt. No assigrment of the
cmt:actctwrigm:ac:mimwﬁer
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propcs‘é:lassig'rmﬁ. Contractor shall provide the CIIY witd a &gy of we
proposed assigrment.
13.03 City‘’s Review of Assigment. The CITY shall review the proposed
assigrment and shall within thirty (30) days of initial receipt, respord to
CONTRACTCR in writing amouncing the CITY's approval, proposed medifications,
ar disapproval of the proposed assigrment.

13.04 City Apprcva.l/Dj_sapprwal of Assigrment. The CITY expressly reserves the

righttod_isapprweaxwprqx:sedassiqmnt for reasonable cause and agrees tw
ide CONTRACTOR with a written explanation outlining why a proposed - _

assi isviewedhycrﬂtobeadve_rsetotheCITY'sinterwts. City shall

make a good faith effort to meet this 30 day notice requirenent; however,

city’s failure to meet such timeframe should not allow assigrmment to go forward

without City approval.

13.05 Nullification of Assigrment. Any assigrment by CONTRACTOR executed in
violation of this submittal, review, and approval procedure is acknowledged by
CONTRACTOR to be void as to its effects upon the CITY, and CONTRACTCR will ’
contimzembebwnibytheternsardcorxﬂtiorsoftmswement.

13.06 Subcontractors. Use of SUB-CONTRACIORS by the CONTRACTCR or subsidiaries
or affiliate firms of the CONTRACTCR far technical or professicnal services
shall not be considered an assigrment of a partion of this Agreement. However,
the CTTY reserves the right to approve in writing the use of specific

subcontractars.

13.07 Citya:ﬂc::ntractnr rights. Nothing herein shal) be construed to give
anyrightsarbenefitsheranﬁertoanyomcﬂnermanmarﬂm.

14.00 COURT OF JURISDICTION

EWM@MMmmmmofmimﬁmmmlw
anya.xtsta:ﬁ.irqdains,w.mterclains, disputes, and cother matters in

ion a.risima:tofarrelatirqtothisagree'rent, then resolution of
sameshallbedecidedbyaco\rtofcmpethjurisdicticnintheStateof

Texas,

© e



All notices herein required Of peimivies = — 3070 1o
contract given by either party teo the other shall be in writing, amd shall

bedeaneislfficientlygivenardservaiupcnthectharpartyifsentby
certified or registered mail, return receipt reguested, postage prepaid,

addressed as follows:

City mailing address:
City Of San Antonio
Public Works Department
P.0. Box 839966
San Antonio, Texas 78283-3966

Attn: Public Works Director
Contracter’s mailing address: :

Ttem To be provided by contractor once contract is awarded.

16.00 AMENDMENTS

No amerdments to th.ls contract may be made except by a written agreement
signed by both Parties.

17.00 COUNTERPARTS

misthractmaybe gxec.xtedinoneormreocuntarpartS, each of which
shall be deemed an original, but all of which together shall constitute one

ofthesaminst:mment.

18.00 SEVERABILITY

If any provision of this contract is umenforceable, the remaining provisiors
skaallmtbeaffectadb.mgxall remain in full force and effect.

19.00 PROGRAM MANAGEMENT
19.01 The Di.rectm'.of pPublic Works will appoint an individual to be the
City’s Progran m&:cr.for this Contract. This irdividual will monitor on a
dailybasisthecperaucrsoftmwmctor, amd function as a liaisen

23



20.00

ecify the other persOiNeL Wi wossw »= ——=7 0 . the a
the duties in

SpeC
roleofeadastafgmenbara:ﬁthepersmwtnwillassmm
his/her absence, including emergency telephone ard pager numnbers.

ENTIRE AGREDMENT

The Cortract Agreement and all
between the Parties,

oral negotiations, comitments,

attachments thereto will contain the entire
ard will supersede all previcus written or
proposals and writings.
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COMPANY Texas Disposal Systems OPTION# TiC
ToRRGE  __ 100,000 anmually DATE (9’[ o/ -93J P
YEAR TONNAGE RATE* TOTAL OMULATIVE
1 100, 000 $12.65 $1,265,000 51,265,000
2 100,000 512.65 s1,265,000 $2,530,000
3 100, 000 $14.15° 51,415,000 53,945,000
4 100, 000 $14.15 s1,415,000 $5,360, 000
5 100,000 . $14.65 §1,465,000 $6, 825,000
— Avg.
TOTAL: 500,000 $13.65 s6,825,000
PRESENT VALIE: $5,566,226

ASSIMPTIONS: &) 100,000 is not "take Or pay"). Db Transportaticn is
by City at $2.00/tan. <) All waste is processed through Starcrest
transfer staticn.

sRate is to be adjusted as follows:

Rate per ton shown . §12.65 first 2 years

Subtract $2.00 per
ron (City will provide

rtation to
djsposalsite)............... -2.00

To be paid to TDS
Includes $1.25 State

fee (base rate is
$9.40 per tan) .




SIMMARY OF COST PROPCSALS

CQMPANY  EROANING-FERRIS INDUSTRIES
TONACE 100,000 arrmally

YERR TOWNAGE RATE*

1 100,000 $11.25

2 100,000 $13.25

3 100,000 514.25

4 100,000 $14.25

5 100, 000 $14.25

Avg.:
TOTAL: 500,000 £13.45

—_———

PRESENT VALUE:

ASSIMPTIONS:  a)

second. b) No growth in wvolume.

$9.00/tcrt tarmage billed
c)} Years

TOTRL
$1,125,000
$1,325,000
$1,425,000
$1,425,000

$1,425,000

$6,725,000
$5,475,064

increase. d) BFI will accent 100,000 tons.

*Rare is to be adjusted as follows:

Rate shown per tan .
State fee
Base rate

The quoted rate
includes the $1.25
State fee (base
rate is $10.00 per
ton)

$11.25

$10.00

OPTICNH

DATE

first, this
3, 4 and 5 include 5% CPI

OMILATIVE

$1,125,000
$2,450,000
$3,875,000
$5,300,000

$6,725,000

Enebigil

first year

per ton

B3A

—————— .

" 9/9/93

-



EP-13-1953 89:51

FROM STRASARGEER & PRICE, UP T 6HSISTIIITIHR24IALID F.21

STRASBUEGER & PRICE, L.L.P.

mmm
2 FE——— oaLiAS OFICE
T AR
SR ndan PIEEEY

PLEASE DELIVER THE FOLLOWING TELECOPY TG:

s s ¢ il

Bob Gregory ... o essiveimmes V Nec

Namere
Company: S " otal Number of Pages: 2
Telocopy No: 28374123 (taslading sovar)

3 n « - ;
Bander: David B, Armbrust . - Tl Mo (519 £499-3001
Cilept/Matter Nt fixm CBent/Matier Name:

Mdmwmwrmmmmmhmmucm Oar telephone putber
i (510 400-95L .

Por your review.

19761, L/IIC/LIT /041393



This Agreoenant shall be binding upon /e« Drs Sye 1& L lnd.
T 1 e 48 a

(TD8), its succassors and assigns. DS s
tion to any sale or transfer of a substantial amount of the
of TDS that the purchaser oX ascignee expressly

pexfora the cbligations of this Agreement. Any
subseguent purchaser or assignee holding a substantial amount of
to have assumed the

the stock or assets of opS shall be deemed

obligations of this Agreement and shall have the same 1iability for
the performance of its terms as if such purchaser oX assignee had
executed this RAgreement originally. For the purpose of this
paragraph, the term "substantial® shall refer to & majority in

valus.,. - e .

um.;nufuw»ms

TOTAL. P.ee
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p- 8-03 TE 13:33  TEUAS DISPOSAL SYSTEXS  FAX NG, 5122434123 P. 04

Cetober &, 1963

TEXAS DISPOSAL SYSTEMS' PROPOSAL TO THE gTY OF SAN ANTONIO FOR

DISPOSALOFN.LORANYPOHTIONOFTHECITY'

CONSISTENT

WASTE FLOW

FOR A PERIOD OF FIVE (8) YEARS WITH FIVE (8) ONE (1) YEAR OFPTIOMNS

ALT ERNATIVE ONE:

mmsamawoposdwmnndmﬂndtydwmo
mpotmtocnyﬂeqmatforproposdmmww

Counci
ALTERNATIVE TWO:

AtmeraquestofStd!,TDShasm:diediupmpowmdrm:ediuquclesw:

a Remove as much uncertainty as possible as to future rate incroases resuting
from unexpacted increased reguiatory requirements beyond that now sxpected

inﬂwTemPtantomeatRGRA&b&ﬂeD,and
b. ﬁoﬁdemcmwmemmmeaeddupmm

7’

ThisrevisedquotemeammatTDSvﬂ!gwuﬂeeamformeastmwmamm
tulty bear the risk of operating cost increases resulting from changes in reguistions and

the interpretation of regulations.

Ali Rates Quotad Per ton Year t* Your 2' Yoor 3* Yoar 4°
Rase Rate $9.40 $9.40 $ 340 $ 940
Suale Fee 128 128 1.2%8 125
Cisposal Cost $10.63 $10.8% $10.65 $10835
Transportation Cest to Haul 4.00 4.00 400 400
Transter Trallers From

Starcrest Drive Transfer

Station to TDS Landi@
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kas the Right to Reject any

Price incredase)

Toiat Worss Case Cost $1488 g1465 $16.18 181§
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1.2% 128
$1285 "1135
400 4.00
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Saptember 13, 1963

TEXAS DISPOSAL SYSTEMS' PROPOSAL TO THE CITY OF SAN ANTONIO FOR
DISPOSAL OF ALL OR ANY PORTION OF THE CITY'S CONSISTENT WASTE FLOW
FOR A PERIOD OF FIVE (5) YEARS WITH FIVE (5) ONE (1) YEAR OPTIONS

This scenario assumes a $2.00 per ton freight difference in the City hauling waste to
Texas Disposal Systems Landfill as compared to Covel Gardens.

ALTERNATIVE ONE:

The exact same proposal submitted to the City of San Antonio on April 19, 1893 in
response to City Request for Proposal #93-227 and presented 10 members of City
Council (See attached sheets)

ALTERNATIVE TWO:

At the request of Staff, TDS has studied its proposal and revised its quotes 10:

a Remove as much uncertainty as possible as to future rate increases resulting
from unexpected increased regulatory requirements beyond that now expected
in the Texas Plan to meet RCRA Subtitie D, and

b. Provide the City with the lowest expected disposal costs.
This revised quote means that TDS will guarantee a rate for at least two years and will

fully bear the risk of operating cost increases resulting from changes in requlations and
the interpretation of regulations.

All Rates Quoted Per ton Year 1’ Year2' - Year 3° Year 4 Year 5° Years 610

2
Base Rate $5.40 $9.40 $940 $ 340 $11.40 $11.40
Staie Fee 125 125 1.25 125 1.25 125
Disposal Cost $10.65 $10.65 $10.65 $10.65 $12.65 $12.65
Diflersnca in the Cost of 2.00 200 2.00 2.00 2.00 2.00 1Ya
Hauling Starcrest Transfer
Traders to Texas Disposal é}}'
Systems vs. Waste T
Management

Dlsposal Cost including 12.85 g12.65 $12.85 $12.65 $14.85 $14.65
Cost 0 Haul Transfer

Trailers
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Archie J. Y1
Director
Ruxchasing & General Services
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Notes:

In orderforTDStoremovemepOSSibilityofanmeded cost increase pass
through in years one and two of the contract, TDS would require the City to
implement a contract with TOS and to begin transporting all the transfer stations
capacity of waste to TDS by September 13, 1993. TOS would like as much as
20,000 tons volume by October 9, 1993. TDS would also not be allowed an
unexpected cost increase pass through in year five and in any year to year
extansion of tha contract beyond year five.

A Consumer Price increase (CP), as identified in City RFP #83-227, would apply
in years 3, 4 and 5 as well as in years beyond yeas 5. Any extension of the
contract beyond year S would require the mutual consent of the City and TDS.

After October 9, 1993, TDS would fike a relatively consistent flow of waste per
month to allow better cost controls.

TDS would like the City to give TDS access to Starcrest Drive Transfer Station to
dump loads of commercial solid waste and if the transfer station has the capacity
to process and transpont additional volume, TDS would reimburse the City's costs
for processing, transportation and disposal.



REQUGED DISCIOSTRES

Qa Qe 16, 1994, the City Camcil of the Clty of S Antomic adepted 2 new

Erhics Grdinance. Amng cther things, it requires that befire certain cootracts
can ks comidered by the City Comxsil, certain informaticn must ba chtmined
:d::n: the preposed antractor. This form is for the popose of dhtaining that

1.

2.

Name of Propcsed Contractor & Address: TEXAS DISPOSAL SYSTEMS LANDFILL, INC.

7500 FM 1327, BUDA, TEXAS 78610

Ifafcr-pmﬁte:t;.ty list all indvidmigs wo am at least a 10%
interest in the propoged aotractor. If a o-profit entity, list the
inddvidmls on the Governing Board.

X -

for-profit
O axn-Trefis

BOZ GREGORY
JIM GREGORY

-]

List all political coczrrituriong of more than 5100.00 mads dring the
;zew.wstaencyfmmu:zt&stomydty&zmns&z:czm&:mcrucaw
pelitical acticn commitiee by tha emtity or amy of the individmls listed
above.

05-25-94 Thornton Campaign Committee $1000.00
12-17-34 Bob Ross for City Council 1000.Q0
02-20-95 Thornton Campaign Committee 1500.00C

misclose amy oxtTacts, parterships, or cther business amscciaticns e
reooeed amtzactar o a:rycft}:eabwehstadudmﬁnalsms with an

- cfficer or emwloyee of the Clty. This includes being in partnership o

joint ventizre with such a perscn, baving a cxtract with such a persm,
cnmmgatleasclotcfttastodtmammm&edzycfﬁm
ar employee alsc cwns such an interest, or baving an estairlighed bosiness
relaticnahip as client: or custcmer.

NONE

(‘Z)/ /\—VJQW President

gﬂqxe/'l‘;t.e cf P:.:Fm"_zed Repregerrarive

May 3, 1995
Cars




WHY TEXAS DISPOSAL SYSTEMS (TDS) ?
by Jerry Arredondo

1) TAKE THE MSW “OUT OF TOWN*

2) ALTERNATIVE
— TDS offers an alternative to Waste Management and BFi
3) COST
— TDS offers the lowest cost option, since the City must pay for
the transportation cost of transferring MSW from the north side
of the city under any of the current proposals. '
4) COMPETITION
— Assures competitive disposal rates
—- Allows participation by independent haulers {Small Business)
§) CAPACITY  (in millions of tons)

Rosilio 4.77
Tessman 4.00
Covell 3.97
12.74 [ 1.7 million tons/yr generated for disposal

= 7.49 years capacity
TDS has 35.00 million ton capacity

— Alieviates time constraints in City's pursuit and
impiementation of its REEZ
— Conserves other landfill capacity in Bexar County
8) TRANSPORTATION
— Hauling on highways vs. City streets saves:
- wear and tear on City streets (preserves capital improvements)
- wear and tear on trucks
- tuel consumption: highway driving vs. stop & go driving
— Wait Time: dramatically reduced, as TDS has established facilities
which can efficiently handle truck traffic
7) FLEXIBIUITY
— The TDS proposal allows the City the flexibility to dispose of
any volume of MSW at the same rate and provides the City
more options.
8) GUARANTEES
— YOS guarantees capacity
~- TDS guarantees cost with the implementation of Subtitle D
9} COMMUNITY COMMITTMENT
— TDS is a leader in the state of Texas in recycling programs
and responsible environmental disposal issues
= TDS trucks are decorated with an anti-drug message



hmumwmmmmibilltydanumxpoctedcodinq'aasepasstwmhinyearaone
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rransporting all the transter stations capacity of wasts to TDS by September 13, 1993. TDS woukd
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A Consumer Price Increass (CP), as identified in City RFP #53-227, would apply in years 3, 4 and
8 as wel as In years beyond year 5. Any extensicn of the contract beyond year 5 would require the
mutual consent of the City and TDS.

After October 9, 1993, TDS would like a relatively consistent flow of waste per month to allow better
cost controig.

TDS would Eke the City tc give TDS access to Starcrest Drive Transfer Station to dump kads of
commercial solld waste asd If the transfer station has the capacity to process and transpent additional
volume, TDS would reimburse the City’s costs lor processing, transportation and disposal.
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aNorRDINANCE 8 231 §

AUTHORIZING THE CITY MANAGER OR HIS DESIGNEE TO ENTER
INTO AN AMENDED CONTRACT WITH TEXAS DISPOSAL SYSTEMS
LANDFILL, INC. FOR A TERM ENDING SEPTEMBER 36, 2025 TO
PROVIDE SOLID WASTE DISPOSAL SERVICES TO THE CITY,
PROVIDING A MINIMUM GUARANTEE OF MUNICIPAL SOLID WASTE
PER YEAR FROM ALL CITY SOURCES; ESTABLISHING A RATE
THROUGH SEPTEMBER 20, 1995 WITH THE RATE THEREAFTER
SUBJECT TO INCREASE AS PROVIDED THEREIN.

* * * * *

Whereas, the City of San Antonio has determined that it is in its best interest to address its waste disposal needs
over a long term; and

Whereas, the City solicited proposals through a Request for Proposal for Municipal Solid Waste Disposal Services
dated April 19, 1995 and Addenda dated April 24, 1995, May 1, 1995 and May 2, 1995; and

Whereas, Texas Disposal Systezﬁs Landfill, Inc. responded to such proposal; and
Whereas, the City has determined that the response of Texas Disposal Systems, Inc. to Option I of the proposal is
acceptable and in the public interest, NOW THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

Section 1. The City Manager or his designated representative is authorized to execute a contract with Texas
Disposal Systems Landfiil, Inc. that is in substantizlly the form of the Contract attached hereto and incorporated
herein between the City of San Antonio and Texas Disposal Systems Landfill, Inc., a Texas corporation, for the
provision of landfill disposal services to the City of San Antonio for a term of not more than 30 years.

Section 2. Payment for disposal services to be provided by Texas Disposal Systems Landfill, Inc. is hereby
authorized from Fund 55, Object Code 02-160, Index Code 481390 and Activity Number 55-01-02.

Section 3.  This ordinance shall be effective ten days after passage.

PASSED AND APPROVED this, “ ‘u’day of } & , 1995.

ATTEST: &L .
City Clerk . Mﬁ

APPROVED AS TO FORM— % /f/‘——-f"‘—-'[ A

¥_.1 City Atforney ,
7 95 - 24




FIRST AMENDMENT TO AGREEMENT

Pursuant to City of San Antonio ("City) Ordinance 78715 of September 15, 1993, the

City and Texas Disposal Systems Landfill, Inc., a Texas corporation ("TDSL") entered into an

Agreement for municipal waste disposal ("Agreement”).

The City subsequently determined it is in the City’s interest to address its waste disposal
needs in a more comprehensive manner over a longer term. The City solicited bids for
Municipal Solid Waste Disposai Services through a Request for Proposal dated April 19, 1995
and its Addenda dated Apl;ii 24, 1995, May 1, 1995 and May 2, 1995I ("Second RFP"). A true
copy of the Second RFP and TDSL’s response thereto is attached and incorporated for all
purposes as Exhibit C. All references to "RFP" include collectively the Request for Proposals
referenced in the Agreement and the Second RFP. The provisions of the Agreement and this
Amendment shall control in case of any conflict with Exhibits, A, B or C.

The City and TDSL desire to amend and extend the term of the Agreement in response
to the Second RFP and the City’s goals and objectives.

For a full and valuable consideration and the mutual covenants and benefits to each of
the parties, the City and TDSL have agreed to amend the Agreement as follows:

A-1 TERM,

Section 1, Term shall be amended to read as follows:

50803 .8/SPA/KSS/1030/060195 Page 1 of 8
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"1. Term.

This Agreement became effective as of September 20, 1993 and shall remain in effect
until midnight September 30, 2025. It is further contemplated that this Agreement may be
extended by the parties for five (5) consecutive one-year terms beginning at the end of the initial
term through written agreement of the City and TDSL not less than nineiy {90) days prior to the
end of the initial term and the end of each consecutive one-year term. This Agreement may be
terminated by the City at any time upon (i) the delivery of written notice to TDSL, and (ii) the
expiration of five (5) years from the date such notice was delivered."

A-2 DISPOSAL RATES.

Section 6 (paragraphs A, B, C, D, E, F, G, H & I), Disposal Rates shall be amended

as follows:

"6. Disposal Rates.

Subject only to the adjustments set forth in this Agreement, TDSL will accept the City’s
solid waste at the TDSL landfill at 7500 FM 1327, Buda, Texas, 78610, at the following rates
which shall in no event be higher than the then published gate rate at the TDSL landfill for
similar type waste ("Base Rate"):

Rates for direct delivery to TDSL landfill {without state fee).

Year Beginning: 9/20/93 9/20/94 9/30/95 9/30/96 9/30/97 and all subsequent years

Base Rates
Per Ton: $9.40 $9.40 $10.60 %1050 $11.40

The following terms and conditions are applied to the Base Rate:
A. The Base Rate may increase to $10.90 per ton for the third and fourth years beginning

9/30/95 and 9/30/96 of this Agreement, and with the fifth year beginning on 9/30/97 the

50803.8/SPA/KSS/1030/060195 Page 2 of 8



Base Rate may increase to $11.40 per ton, to cover the increased costs of Subtitle D of
RCRA. Such increase shall be at the sole discretion of TDSL."
B. The following senience shall be added to the end of paragraph B:
"Notwithstanding anything to the contrary, there shall be no limitation on the amount of CPI
adjustment for the period beginning on 10/01/2005 and each contract year thereafter. CPI,
as used herein, means the ;‘Consumer Price Index" determined by the United States
Department of Labor’s Bureau of Labor Statistics Consumer Price Index, All Urban Wage
Earpers and Clerical Workers, All Items, for the Southern Region of the United States, or
the successor of such index, or if no successor index is designated, then such other index
as may be agreed by the parties hereto. The base index shall be September, 1995." A

C. "Any fees or charges imposed subsequent to the effective date of this First Amendment
attributable to the volume of waste received from the City of San Antonio levied by the
Texas Natural Resource Conservation Commission or other governmental authority which
are applicable to one or more Type I landfills then being used by the City, shall be passed
on directly to the City in proportionate amount. Any fees or charges which are not
applicable to one or more of the City’s other similar Type I landfills are subject to review
with respect to whether the charges should be passed on to the City."

D. "Any state fees levied by the Texas Natural Resources Conservation Commission (TNRCC),
which impact Type I landfills in the state and are not location specific, will be passed on
directly to the City. The State fee at the initiation of this Agreement is $1.25 per ton."

E. "These rates do not include special wastes as such term is defined in the RFP. The rate for
special waste shall be the same rate charged to all other similar customers of TDSL for that

waste."

50803 .8/5PA/KSS/ 10307060155 Page 3 of 8



F. "TDSL agrees to accept up to 500,000 tons per year of City waste hauled by any City
vehicle or designated hauler during the term of this Agreement at the rates set forth above.
All waste accepted by TDSL under this contract shall be deemed to be the City’s waste or
within the responsibility or control of the City. The City guarantees to deliver to TDSL a
minimum of 50,000 tons of solid waste per year during the term of this Agreement. The
City shall deliver its waste on a regular basis, but the weekly volume may vary depending
upon the City’s work schedule and disposal plan. The operations and maintenance of the
City’s Starcrest (Northeast) Transfer Station will also affect the weekly volume. The City
intends to haul to TDSL waste processed through the Northeast Transfer Station. TDSL
shall provide the City with written reports on a monthly basis which show the amount of
volume delivered to TDSL under this Agreement.”

G. "The City and TDSL agree to enter into negotiations regarding the use of the City’s
Starcrest (Northeast) Transfer Station by Texas Disposal Systems, Inc. (TDS) for disposal
of commercial solid waste collected in San Antonio. It is the intent of the City and TDSL
to negotiate an agreement on or before November 16, 1995 regarding the use of Starcrest
(Northeast) Transfer Station.”

H. "Upon writien request by the City, TDSL agrees to assist the City in expanding the use of
the Northeast Transfer Station. Such assistance shall include TDSL providing a transfer
trailer tipper at the TDSL landfill to dump the City’s open top transfer trailers. The TDSL
commitment is subject to the City utilizing open top transfer trailers, transporting
approximately 100,000 tons per year of City municipal solid waste to TDSL, and providing
TDS with truck access to the remaining operating capacity of the Northeast Transfer Station
at City cost for dumping municipal solid waste collected in the San Antonio area.”
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TDSL shall not accept and shall reject any waste brought to the disposal site that TDSL,
in its sole discretion, considers to be unacceptable. TDSL will notify the City of the receipt
and nature of unacceptable waste. The City and TDSL will cooperate to arrange for the
removal of the unacceptable waste, the expense of removal to be borne by the City or the
City’s agent. Unacceptable waste is defined herein as any waste that TDSL is not permitted
to accept at its disposal location by state or federal law or regulation.

A-3 RECYCLING AREA.

The following shall be added at the end of Section 9:

"TDSL shall work with the City to identify and secure a site located in the northern sector
of the City which is a minimum of three acres in size for brush processing and grinding.
TDSL, at its cost, shall provide the site for use by the City and TDSL, conditioned upon
TDSL receiving appropriate zoning and permits for brush storage, grinding and processing. "

A-4 TERMINATION.

Section 12. Termination of the Agreement shall be amended to read as follows:

"12. Termination - REEZ.

This contract may be terminated by the City after the fourth year of this agreement in order

to initiate City operation of its Regional Environmental Enterprise Zone (REEZ), landfill

resource facility. Such termination requires 60 days written notice to TDSL and only applies

if the City has permitted and prepared for opening a new municipal solid waste landfill to

receive this waste,

There shall be no penalty for such termination.”
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A-5 DEAD ANIMAILS.

Section 13, Dead Animals, is amended to change the reference from Section 5 to Section

A-6 FREE DISPOSAL DAYS.
A new section shall be added as follows:

"16. Free Disposal Days.

In recognition that the TDSL landfill is not located within the City, TDSI. agrees to work
with the City in developing a program of relative economic value with goals similar to the City’s
free disposal days program referenced in Section 1.13 of the Second R¥P."

A-7 DISPUTE RESOLUTIONS.

A new section shall be added as follows:

"17. Dispute Resolution.

In the event the parties are unable to agree upon any issue which requires interpretation
including pericdic adjustments to the Base Rate, the parties agree to comply with non-binding
mediation before initiating legal action in a court of law. All information required or requested
of the pai'ties during mediation under this section shall be confidential between the parties and
the mediator. Such materials shall not be retained or distributed by the City in any manner
which would subject them to the Texas Open Records Act or any other similar discovery
procedure. At the conclusion of the mediation, each party shall return all copies and recordings
of materials and information to the party furnishing such materials or information. In no event
shail TDSL be required to release or disclose any financial information until all parties to the
mediation have entered into a mutually agreeable confidentiality agreement. Information

requested of TDSL shall be limited to that which is directly related to the issue in dispute.
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Prior to initiating legal proceedings against each other, the parties shall participate in non-

binding mediation. The parties shall consult with the Center for Dispute Resolution of the

University of Texas at Austin School of Law (or other similar body if it ceases to exist) for

purposes’ of mediator selection and the procedures to be followed. The parties shall then -

participate in good faith in non-binding mediation. Neither party shall be obligated to continue

the mediation if it does not resolve the issue within fifteen (15) days after the mediation is

initiated or thirty (30) days after mediation is requested whichever is later. The parties shall

share equally in the costs of the mediation."

Except as modified by this First Amendment, the Agreement shall remain in full force and

effect as written. The Agreement as amended by this First Amendment shall be deemed io

control in the event of any conflict with Exhibits A, B, or C.

Executed as of thlS -7 day of -Ju , 1995,

Ay’ g ,
b/,fﬂ“faf’/’ ;/44§f;,z/,

7o tiemie Sl £
Norma, Radnguez
ngz Clerk
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CITY OF SAN ANTONIO

L 2y

Altexander E. Brlseno City Manager
Date: ‘-"’/2/ 2%

TEXAS DISPOSAL SYSTEMS LANDFILL, INC.

By:

Bot\Gregory, ide
Date:_ ~Jirue L 194
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THE STATE OF TEXAS §
COUNTY OF TRAVIS  §

This instrument was acknowledged before me on the w/;;g- day of June, 1995, by Bob
Gregory, President of Texas Disposal Systems Landfill, Inc., on behaif of said corporation.

m .
_,-* 3 PENNYL ARNOLD A\ ¢
7 Notary lic in and for the

R Notary Public, State of Texas
My Commission Exgitos State of Texas

e May 15, 1%
@wesﬁmmm
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SECOND AMENDMENT TO AGREEMENT

Pursuant to City of San Antonio ("City") Ordinance 78715, dated September 15, 1993, the
City and Texas Disposal Systems Landfill, Inc. ("TDSL") entered into an Agreement for municipal
waste disposal ("Original Agreement"). On or about May 31, 1995, City and TDSL entered into a
First Amendment to Agreement ("Amendment"). (The Original Agreement and Amendment and
this Second Amendment are sometimes collectively referred to as "Agreement").

Sections 6G and H of the Agreement contemplated that City and TDS would enter into
negotiations concerning the use and operation of City's Starcrest (Northeast) Transfer Station located
at 11601 Starcrest Drive ("Transfer Station"). City and TDSL have concluded their negotiationsand
now desire to amend the Agreement to incorporate the terms of the agreement they have reached
concerning the lease, management, use, and operation of the Transfer Station. This Second
Amendment to Agreement is based upon "Option III" as outlined in the City's Request for Proposals
for Municipal Solid Waste Disposal Services dated April 19, 1995, the terms of which are
incorporated by reference ("1995 RFP").

For a full and valuable consideration and the mutual covenants and benefits to each of the
parties, City and TDSL have agreed to amend the Agreement as follows:

PURPOSE AND SEVERABILITY

The character of the subject matter of this instant Second Amendment clearly differs from
that of the Original Agreement and its First Amendment. On the one hand, the two earlier
instruments treat the parties' relationship pertaining to solid waste disposal at the TDSL owned
landfill in Buda, Texas. On the other hand, this Second Amendment treats the management, use and
lease of the City's Starcrest Transfer Station by TDSL for the benefit of the City and TDSL.
Operation of the Transfer Station is an essential City service directly impacting public health.
Therefore, it is paramount to the public interest in both relationships, that it be understood and
agreed between the parties that the subject matter of this Second Amendment s in all ways severable
from and independent of the subject matter of the Original Agreement and First Amendment in the
event of a default under either the Original Agreement and its First Amendment or this Second
Amendment with the exception of certain provisions as set forth in this Second Amendment. The
City Council has approved the Second Amendment on condition that the two contractual
relationships in question can be severed from one another in the event of a default of one of them.
It is therefore intended and understood that a breach or violation in the relationship governed by the
Original Agreement and First Amendment (waste disposal at the Buda, Texas, landfill) will not
effect a breach of, or otherwise impact, the Second Amendment provisions for use and management
of the Starcrest Transfer Station; and similarly, a breach of contract or violation which may prompt
termination of the parties' relationshipin the Starcrest Transfer Station shall not effect 2 termination
of, or otherwise impact, the Original Agreement and its First Amendment pertaining to waste
disposal at the landfill in Buda, Texas. City and TDSL recognize that this Second Amendment is
dependent upon many of the base provisions of the Original Agreement and First Amendment.
Therefore, notwithstanding anything to the contrary, in the event the Original Agreement and First

5618.8/010698



Amendment are terminated, the following sections of the Original Agreement and First Amendment
shall continue in effect so long as the Second Amendment remains in effect:

Original Agreement, Section 2 - Binding Effect.

Original Agreement, Section 4 - Financial Statements.

First Amendment, Section 6 - Disposal Rates, Paragraphs B, C, D and E

(as modified by this Second Amendment). '

Original Agreement and First Amendment, Section 9 - Recycling Area. :

Original Agreement, Section 15 - Notices (except for new section 19C(1)(2) Extraordinary
Contractual Remedies Available to City).

First Amendment, Section 17 - Dispute Resolution. (Pertains only to issues requiring
“interpretation” and periodic adjustments to the Base Rate.)

5618.8/010698

TERM AND TERMINATION
Section 1, Term shall be amended to read as follows:

< "This Agreement became effective as of September 20, 1993 and
shall remain in effect until midnight September 30, 2025. It is further
contemplated that this Agreement may be extended by the parties for five (5)
consecutive one-year terms beginning at the end of the initial term through
written agreement of the City and TDSL not less than ninety (90) days prior
to the end of the initial term and the end of each consecutive one-year term,
respectively. "

Pursuant to the Original Agreement and First Amendment, the City's
obligations to deliver solid waste to the TDSL landfill in Buda, Texas may be
terminated by the City at anytime upon (i) the delivery of written notice to TDSL
and (ii) the expiration of five (5) years from the date such notice was delivered in
accordance with the terms of the Original Agreement.

This section does not and is not intended to modify termination options
provided by the Original Agreement and First Amendment.

The term of this Second Amendment as it relates to the Transfer Station shall
commence on January 15, 1998, and shall remain in effect until midnight on
January 15,2023, subjectto TDSL’s option to extend it. For the sum of one hundred
dollars ($100) and other good and valuable consideration in hand paid, the City has
granted to TDSL an option to extend the term of this Second Amendment as it
relates to the Transfer Station to midnight September 30, 2025 to coincide with the
termination date of the Original Agreement and First Amendment (or such longer
term if the parties have so agreed). Such option to extend may be exercised by
TDSL at any time between January 15, 2022 and January 15, 2023 upon written
notice to the City.
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Regarding the Transfer Station, however, the City shall have the right to
terminate this Second Amendment "for cause" in the event that TDSL defaults in its
obligations under this Second Amendment and such default continues after the City
has given TDSL written notice of such default and a reasonable opportunity to cure
such default, [n the event of such termination pertaining to the Transfer Station, City
and TDSL shall continue to perform their respective obligations under the terms set
forth in the Original Agreement and First Amendment in regard to delivery and
disposal obligations at TDSL’s landfill in Buda, Texas.

Notwithstanding any other provision in this Agreement, the City shall not
have the right to terminate any of its obligations relating to this Second Amendment
or TDSL's rights relating to the Transfer Station during the term of this Agreement
(including the guaranteed volume) unless TDSL fails to perform its obligations
under this Agreement in a manner which constitutes a material breach of this
Agreement. This provision, however, shall not limit the City's termination options
under the First Amendment or Original Agreement."

DISPOSAL RATES
Paragraph 6F shall be amended to read as follows:

"F. TDSL agrees to accept up to 500,000 tons per year of City solid waste hauled
by any City vehicle or designated haulers (which includes a City contractor) during
the term of this Agreement at the rates and adjusted in the manner set forth in this
Agreement. All waste accepted by TDSL under the City's account shall be the City's
waste or within the responsibility or control of the City. The City guarantees to
deliver to TDSL a minimum of 100,000 tons of solid waste per year during the term
of this Second Amendment either to the TDSL landfill in Buda or the Transfer
Station, or any combination thereof. The 100,000 ton minimum includes the 50,000
ton guaranteed minimum set forth in the First Amendment; provided, however, the
100,000 ton minimum under this Second Amendment shall remain in place if the
City elects to terminate the Original Agreement and First Amendment. Any
diversion to other landfills of City tonnage obligations, which tonnage would have
otherwise been processed through the Transfer Station, due to a breakdown or
shutdown of the Transfer Station and which TDSL could have avoided by using
reasonable care, or is caused by a weather-related emergency event which causes
TDSL to be unable to haul waste from the Transfer Station, will be credited towards
the City's minimum 100,000 ton guarantee. Notice of and the reason for such load
diversion that is applicableto the 100,000 ton guarantee must be provided to TDSL
on a daily basis. TDSL agrees to accept the City's regularly collected Municipal
Solid Waste, which includes waste from all City departments, City contractors, and
designated City haulers at the City's contracted price. All such materials brought to
the Transfer Station (by City crews, designated haulers or City contractors) shall be
used to calculate the City's 100,000 tons per year guarantee requirement. Such
materials shall include the same type of waste, including small amounts of brush,
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white goods and materials from citizen cleanup events, as has been customary for the
City, as has been processed by the City through the Transfer Station from 1991
through 1996 and other solid waste appropriate for the Transfer Station. In
consultation with the City, TDSL shall set standards as to what are acceptable
materials. TDSL shall not unreasonably disallow any type of the City’s solid waste
from being delivered to and processed through the Transfer Station. The City's need
to process additional volumes and types of solid waste materials appropriate for a
transfer station shall be reasonably accommodated over time by good faith
modifications to the Transfer Station by TDSL. The City shall deliver its waste on
a regular basis, but the weekly volume may vary depending upon the City's work
schedule, disposal plan and operation and maintenance of the Transfer Station.

TDSL shall provide the City with written reports on a monthly and annual basis
which summarize the volumes and billings applicable to the City, and volumes of
TDSL and third parties waste subject to royalty payments under this Agreement.
City shall have the right to audit the volumes processed through the Transfer Station
during nofinal business hours. Such audit shall be limited to volumes of solid waste
and shall not include the financial records of TDSL or TDS. The parties
acknowledge the City's interest in Transfer Station activities and its ownership of the
real property preclude City ability to control application of the Open Records Actto -
the information provided to the City pursuant to the foregoing reporting requirement.

In order to be covered by this Agreement, a "City contractor" or "designated City
hauler" shall be required to show written evidence of an agreement with the City to
haul the City's waste into the Transfer Station. The City contractor or designated
City hauler shall not be allowed to use the Transfer Station facility for solid waste
collected from its own accounts other than the City of San Antonio, at the same rate
as the City or under the account of the City. The City shall impose upon its
contractors an obligation to observe this provision. TDSL and the City shall jointly
establish the appropriate methodology for compliance with this requirement in the
technical operations manual. The City and TDSL warrant they shall enter into no
contractual agreements related to Third Parties having access to the Transfer Station
in contravention of this provision to deprive TDSL of the rate to which it is entitled
or deprive the City of its royalty due."

Paragraph G of Section 6 shall be deleted.
Paragraph I shall be amended to read as follows:

"TDSL shall not accept and shall reject any waste brought by third parties,
the City or its designated haulers to the Transfer Station or disposal site that TDSL,
in its sole discretion, considers to be unacceptable. TDSL will notify the City of the
receipt and nature of such unacceptable waste. TDSL will arrange for the removal
of the unacceptable waste and the expense of removal from the Transfer Station and
the landfill shall be bomne by the entity, firm or agency that delivered the

4
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unacceptable waste to the respective facility. Unacceptable waste is defined as any

waste that TDSL is not permitted to accept by state or federal law or regulation.

Unacceptable waste delivered by third parties is not the City's responsibility."
TRANSFER STATION

A new section shall be added as follows:

"18. Transfer Station.

A. Effective January 15, 1998, unless extended by TDSL pursuant to
paragraph R below, TDSL shall assume management responsibilities with full and
exclusive operational control of the Transfer Station in the nature of a long-term
management and lease agreement. Although, TDSL's activitiesare subject to certain
City oversight by the City's on-site Program Manager as described below, TDSL
shall be deemed to be an' "independent contractor" with appropriate power and
control to make decisions reasonably necessary to the management and operation of
the Transfer Station within the scope of this Agreement. TDSL shall be allowed to
receive and process commercial waste through the Transfer Station for itself and the
account of others. All waste transferred through the Transfer Station shall be
managed in accordance with the City's TNRCC permit, as modified or amended.
TDSL shall be responsible for all taxes, fees and assessments levied against its
ongoing business operations. TDSL and City acknowledge that the Transfer Station
and its ancillary fixtures are owned by the City and therefore tax exempt. In the
everit that such real property tax exempt status changes, the disposal rates at the
Transfer Station shall be increased to reflect any increase in operating costs caused
by an increase in property taxes.

B. TDSL shall operate the Transfer Station at a minimum of Monday
through Friday of each week from 7:00 a.m. to 5:00 p.m. At its option, TDSL may
close the Transfer Station on holidays observed by the City Solid Waste Services
residential collection crews. Operating hours during preplanned special events,
holidays and scheduled make-up garbage days shall be adjusted to accommodate
special needs of City crews at the City's contracted price. In unusual situations, the
City will pay the cost of TDSL labor, if service is required by the City during other
than TDSL ordinary operating hours. TDSL, at its sole discretion, may operate the
Transfer Station on days and at times other than indicated above. TDSL shall secure
the facility when the Transfer Station is closed. TDSL hereby reaffirms full
premises liability during closed hours and non-operational hours.

C. Priority to City for Service: Pursuant to Ordinance No., 85263,
passed December 5, 1996, which provides in part that this Second Amendment is
intended to ensure to the City, “First priority for the City’s use and-access to the
Transfer Station facilities, thereby affording the City a first right of service and

limiting work or services available to third parties at any time the City may so



choose or need the station’s capacity.” It is understood that the purpose of the
foregoing requirement s to protect the City’s right to first priority for daily capacity
at the Transfer Station.
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At any time, City shall have the first right to service at the Transfer
Station, but especially on Monday, Tuesday, Thursday, and Friday.

In case of simultaneous demand from the City and its designated
haulers, and TDS or other haulers, the City and its designated
haulers, and TDS and other haulers will wait in separate lines for the
same services. When the City and its designated haulers and TDS
and other haulers are waiting for the same services, the City, and its
designated haulers, will be allowed to service four vehicles to every
one by TDS or other haulers. TDSL shall use reasonable care to
ensure that no vehicle of the City or its designated haulers will be
required to wait more than 30 minutes. For purposes of this
Agreement, TDSL shall be deemed to have used reasonable care even
though trucks belonging to the City or its designated haulers have to
wait more than 30 minutes, if the wait is due to large numbers (15 or
more vehicles) of collection trucks owned by the City or its
designated haulers arriving at the Transfer Station within
approximately the same time period.

In the event that a City vehicle is required to wait longer than 30
minutes as a result of (i) TDSL not providing the City first right to
service at the Transfer Station or (ii) TDSL being unable to provide
normal services to the Transfer Station using reasonable care, the
City's on-site Program Manager will determine, at his/her sole
discretion, whether City vehicles are to be diverted to another
landfill. If City vehicles are diverted due to the failure of TDSL to
use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste
at the BFI Tessmann Road Landfill, the WMI Covel Gardens
‘landfill, or other disposal facilities, whichever is the lowest
overall cost. (Preferably the charge will be consistent with
existing City landfill contracts. However, if there is an
increased cost, TDSL will pay the difference.)

b. Take immediate steps to put the Transfer Station back in
service, and if necessary, TDSL will notify TNRCC of any
deficiencies or operational changes. .
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C. Credit towards the City's requirement to deliver 100,000 tons
annually all tons diverted from the Transfer Station to another
disposal facility.

The City shall immediately resume hauling waste through the Transfer
Station at such time the problems causing the diversion have been remedied.

D. City and its designated haulers shall have first right of access to any
and all capacity at the Transfer Station for full process and disposal services at the
contract price. TDS will have second priority. Third parties will have last priority.
When capacity is limited, access by third parties will be restricted depending on the
capacity limitation. TDSL shall use reasonable efforts to accommodate City
collection crews, shall calibrate and certify to the City proof of calibration of the
scales on an annual basis and maintain the overall appearance of the site which shall
include landscape, all necessary vector control and daily collection of wind blown
paper and litter. TDSL shall operate the Transfer Station in compliance with
TNRCC Municipal Solid Waste Management Regulations and the Transfer Station
Permit Site Operating Plan.

E. City shall designate an on-site Program Manager to oversee the
implementation of this Second Amendment. City's on-site Program Manager will
monitor the TDSL management of the Transfer Station and the City vehicle access
to Transfer Station, divert City vehicles as described above, ensure compliance
during normal operations, and will process all complaints and alleged deficiencies,
as defined under Section 19.

F. TDSL is responsible for picking up wind blown paper and litter which
occurs from vehicles on and around the Transfer Station and from transfer trailers
along the haul route. All paper and litter shall be collected on at least a weekly basis,
or at anytime in response to a citizen or regulatory complaint, on Starcrest Drive
from Jones Maltsbergerto Wetmore Road or along the proposed Wurzbach Parkway
from Wetmore Road to Jones-Maltsberger Road.

G. TDSL shall provide for disposal of dead animals collected on City
streets and alleys and brought to the transfer station by the City or its designated
haulers between the hours of 7:00 AM and 6:00 PM, Monday through Friday and
7:00 AM to Noon on Saturday. Temporary storage of dead animals will be provided
by the City at other times. TDSL shall cooperate with the City to properly handle
the temporary storage of dead animals during non operating hours at the Transfer
Station.

H. TDSL shall maintain at its cost insurance coverage for City liability
involving TDSL operation of the Transfer Station and the adjacent TDSL facility
during the term of this Agreement. Failure to comply shall be deemed a breach of
contract. This requirementis to be coordinated prior to signing of the agreement and

7
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coordinated annually thereafter with the City's Risk Management Office. Such
liability shall include TDSL and TDS commercial general liability, employee
workers compensation, auto liability coverage and excess umbrella liability
coverage. Section 7 of the 1995 RFP, concerning Indemnity, shall also apply to this
Second Amendment. TDSL and TDS agree to list City as additional insured.
Insurance coverages shall be as specified in the 1995 RFP, or as mutually agreed.
Such indemnity shall not exceed the limits of insurance coverage required by this
Agreement. TDSL shall require third party haulers including the City's designated
haulers using the Transfer Station (other than City) to provide similar liability
insurance coverage naming the City and TDSL as an additional insured.

L TDSL shall provide and continue to provide during the term of this
Second Amendment, Employee Health Insurance and retirement programs for its
employees assigned to the Transfer Station. TDSL shall provide toilets and rest
room facilities for both male and female City employees and vending machines for
soft drinks and snacks. TDSL has offered employment to all City employees
presently working at the Transfer Station, subject to their passing customary drug
screening and physical examinations. The offer of employment remained in effect
from December 18, 1996 until January 29, 1997 and employment will commence on
the date TDSL begins operation of the Transfer Station.

J. TDSL, at its sole cost, shall have the right to develop, use and operate
additional facilities at the Transfer Station site and the adjacent City-owned property
(as generally contemplated and depicted on Attachment One) which consists of
approximately four and one-half (4.5) acres of land, which are also leased to TDSL
upon the terms of this Second Amendment. Any permanent improvements
constructed by TDSL are subject to the approval of the City's Public Works Director
or his successor, which approval will not be unreasonably withheld or delayed.
Signage is subject to provisions of the City Code of the City of San Antonio, Chapter
28 and approval from the Director of Public Works. The timing, design and
construction of any additional facilities or improvements shall be at the sole
discretion of TDSL. Such additional facilities may include facilities used to process
recyclables and compostables, facilities for vehicle and equipment maintenance,
storage and offices and any other related activities. Once approved, City shall assist
TDSL at TDSL's cost in obtaining and facilitating the approval and issuance of all
required City permits, if any.

K. It is the intent of TDSL and the City to increase the operating
efficiency of the Transfer Station and to incorporate direct dump trailersto allow the
more efficient processing of solid waste collected by the City, its designated haulers,
TDS and other haulers. In recognition of the permanent improvements planned by
TDSL to the Transfer Station and the investment in equipment to use at the Transfer
Station to load and transport the waste and at the TDSL landfill to wiload the direct
dump trailers, TDSL shall only be required to post a performance bond or
irrevocable standby letter of credit for the performance of its obligations under this
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Agreement as required below in Section 19D. On or before June 30, 2002, the TDSL
investment in such equipment and improvements shall exceed $1,500,000.
Modification to the Transfer Station to facilitate open top dumping shall be
accomplished within five (5) years as allowed by City and TNRCC, but the timing
of other improvements shall be in.the sole discretion of TDSL. Approvals for any
such other improvements or modificationsthat are beneficial to the Transfer Station
and/or contemplated in Section W below shall not be unreasonably withheld or
delayed by the City. As necessary, City will assist TDSL in obtaining all necessary
City permits, if any. Equipment and improvements which represent investment by
TDSL shall at all times during the effective term of this Second Amendment, be
maintained as reasonably required to deliver to the City those solid waste services
and operational management services necessary to the City for the City’s residential
collected waste as contemplated by this Agreement. If TDSL allows equipment or
improvements to fall into a state of disrepair below what is reasonably common in
the industry for similar facilities and adversely impacts TDSL’s ability to deliver
such services, the City, at its option, after giving TDSL written notice and at least
fifteen (15) days notice to cure such deficiency, may repair or feplace the equipment
or improvement in question and shall-be reimbursed its reasonable costs by TDSL.

L. Subject to the terms of this Agreement, TDSL shall have the
exclusive right to lease, manage, use, operate, improve, maintain and expand the
Transfer Station, and shall have the right to use all capacity in the Transfer Station,
over and above that used by the City, and the City’s designated haulers for its own
account and for other customers of TDSL. For this right, and for the right to use and
improve the approximate 4.5 to 5 acres of land adjacent to the present Transfer
Station, as shown in Attachment One, TDSL agrees to pay an annual fee, as
specified in Paragraph S. The right to "lease" does not include the right to sub-lease

* the Transfer Station or any part thereof; however, it is understood that TDS shall

have the same access to the Transfer Station as TDSL without the need to sublease.
TDSL and the City agree to cooperate in dealing with any emergency or weather-
related emergency event and to temporarily modify operations to assist the City in
maintaining the community's health and safety and to comply with TNRCC permit
requirements. TDSL shall have the right to mortgage, assign or encumber any
trucks, trailers, equipment, other personalty or improvements owned by TDSL and
used in connection with the Transfer Station; provided, however, TDSL shall not
have the authority to create any lien, charge or encumbrance upon the Transfer
Station itself or the real property. Upon request, City shall give any mortgagee or
holder of TDSL’s indebtedness, simultaneously with service on TDSL, a duplicate
of any and all notices of demand or default. No liability for the payment of any
sums or the performance of any obligations shall attach to or be imposed on any
mortgagee or holder of indebtedness by the City or vice versa. Each party shall,
without charge, at anytime from time to time, within fifteen (15) days after request
by the other party, deliver a written instrument to the other party confirming that this
Agreement is unmodified and in full force and effect and certifying that no defaults



exist, or if a default does exist specifying the nature and the action required to cure
such default. ‘

M. TDSL assumes liability for the performance of all applicable federal,
state-and local permit requirements related to the operation of this facility during the
time it operates the facility and to ensure the operation remains in compliance.
TDSL shall pay all regulatory fines and penalties directly attributable to the TDSL
operation of the Transfer Station or use of City property. The City and TDSL shall
apply for and acquire all future permits, permit modifications, and business
operational licenses and permits at the cost of TDSL. As necessary, the City will
assist in processing and executing required applications, permit modifications,
amendments or related documents. The City shall continue to own the permit for
operation of the Transfer Sation during the term of this Second Amendment.

N. TDSL and its sister company, Texas Disposal Systems, Inc. (TDS),
which shall be considered to be the same as TDSL for purposes of considering
Transfer Station access, shall have the right to collect solid waste and process such .
waste through the Transfer Station. TDSL shall also have the right to accept solid
waste from other haulers, to the extent that the acceptance of such volume does not
interfere :with the City's priority and the orderly acceptance of City collection
vehicles.

0. TDSL agrees to allow the public and the City to use the Transfer

~ Station for semi-annual one-day Citywide cleanup events each year at no cost.

Al
y
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TDSL will install and operate a Citizen's Drop-off site for recyclable materials prior
to June 1, 1998, subject to TDSL's ability to obtain all applicable governmental
approvals. TDSL shall use reasonable efforts on behalf of the City to obtain such
approvals.

P. On behalfof the City and itself, TDSL, at its cost, shall be responsible
for obtaining future permits, business operational licenses, any governmental
approvals, and permit modifications or amendments which are necessary for any
improvements to or operation of the Transfer Station. Such improvements will
require approval' by the Director of Public Works, which approval shall not be
unreasonably withheld or delayed. City shall cooperate with TDSL in obtaining
such approvals and processing applications for governmental approvals, permit
modifications or amendments which shall include but not be limited to the execution
of all required documents, providing evidence of City's concurrence and support for
such permit modificationsand facilitating the issuance of any required City permits
which shall not be unreasonably withheld or delayed by the City. In the event such
permit modifications or approvals are not obtained, TDSL may continue to operate
the Transfer Station in accordance with existing or otherwise applicable permits.

Q. Neither TDSL nor the City shall close or relocate the Transfer Station
without the prior written consent of the other. The City shall not reduce the capacity

10
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of the Transfer Station to receive or process solid waste materials during the term of
this Second Amendment. City reserves the right to negotiate adjustment of the
minimum 100,000 ton guarantee if state law changes regarding recycling or yard
waste mandates and reduces total City waste volume to less than 300,000 tons
annually.

R. In sufficient time for TDSL to perform its obligations under this
Second Amendment, TDSL shall have ordered or acquired at its expense, a trailer
tipper and any necessary trucks and trailers in order to facilitate the transfer of waste
processed through the Transfer Station. Subject to applicable purchasing
requirements, City and TDSL shall agree outside of this Agreement if and how the
City's existing trucks and trailers will remain in place at the Transfer Station at least
on a temporary basis. TDSL shall take over the operation of the Transfer Station
within thirty (30) calendar days following (i) TDSL acquiring the City's existing
trucks and trailers (with sale effective on date of startup), or (ii) TDSL being notified
by the City that TDSL has the necessary authorizationand can begin construction to
Tetrofit one bay of the Transfer Station to use the new direct dump trailers needed
to operate the Transfer Stationand transport the City's waste, whichever occurs first.

S. TDSL shall pay a lease fee, for the use of the Transfer Station, the
facilities at the Transfer Station and the land adjacent (the approximate4.5 to 5 acres
shown in Attachment One) to the Transfer Station, of $100,000 annually to be paid
in one lump sum on the fifteenth of September of each year, beginning September
15, 1998 and continuing on the same day of each year thereafter for annual periods
beginning October 1, 1998. This annual payment may be increased annually
beginning October 1, 2002, by the same CPI used for the previous respective year
and thereafter to calculate the City's costs charged by TDSL.

T. City shall pay TDSL a disposal rate per ton for all municipal solid
waste delivered to TDSL at the Transfer Station pursuantto this Second Amendment
("Disposal Rate at Transfer Station") of $19.13 for the period of March 1, 1997 to
September 30, 1997, and $20.62 for the petiod of October 1, 1997 to September 30,
1998, which includes the current $1.25/ton state fee. The pass through of any fees
or change in fees shall be consistent with Section 6C and D of the First Amendment.
The Disposal Rate at the Transfer Station shall be paid to TDSL periodically, but in
no event more than thirty (30) days after City's receipt of an invoice from TDSL.
Beginning on October 1, 1998, and continuing on the same date each year thereafter,
the Disposal Rate at the Transfer Station shall be adjusted by the Consumer Price
Index as defined in Section 6B of the First Amendment. The contractual cap of 5%
shall no longer apply after September 30, 2005. The Disposal Rate at the Transfer
Station does not include "special waste" which shall be at the same rate charged by
TDSL to other similar customers. Schedule One attached to~this Agreement
summarizes the method for calculating the Disposal Rate at the Transfer Station,
assuming a 5% or greater rate of inflation. A lower inflation rate will require a
corresponding adjustment to the calculated rate, using the same methodology. City

11
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shall pay TDSL a different disposal rate per ton for all municipal solid waste
delivered directly to TDSL at the TDSL landfill, which delivery does not go through
the Transfer Station in accordance with paragraph 6 of this Agreement (See First
Amendment). Unless required by a federal or state regulation which impacts all
similar Type I landfills in the State of Texas, no other operational costs or
compliance requirement shall be allowed to affect the Disposal Rate at Transfer
Station or Royalty rate during the term of this Contract.

U. TDSL shall pay a royalty to the City equal to $0.75 for every ton of
waste processed through the Transfer Station on behalf of "haulers" other than the
City, the City's contractors and designated haulers and Texas Disposal Systems, Inc.
(TDS) or TDSL ("Royalty"). This fee will increase each year by the same CPI
percentage the disposal fee increases. The Royalty shall not apply to waste
processed through the Transfer Station on behalf of the City, its contractors, its
designated haulers, TDS or TDSL. The Royalty, as collected, shall be paid to the
City monthly. The Royalty shall not apply to waste accepted at the Transfer Station
during the public clean up events referenced in Section O above. TDSL/TDS shall
not designate another commercial or residential waste hauler to haul waste into the
Transfer.Station under the TDSL/TDS account in order to avoid the payment of the
Royalty... The City's contractors/designated haulers shall not haul commercial or
residential waste into the Transfer Station under the account of the City, which has
been collected from customers of City's contractors/designated haulers, in order to
avoid the payment of the Royalty and/or the prevailing Disposal Rate at the Transfer .
Station for such hauler's waste. The methodology for determining any mixed loads
compensation shall be developed in accordance with the procedure outlined in
paragraph 6F above. ’

V. If the City permits and opens a new landfill to accept the City’s waste,
TDSL will haul the City’s allocable tonnage of solid waste, over and above the
100,000 ton minimum from the Transfer Station to the new City landfill (not to
exceed 400,000 tons per year), at the City’s request, subject to a rate to be negotiated
and agreed upon (Transfer Rate). The Transfer Rate shall be based upon the
following factors: :

(1) Distance from the Transfer Station (to include fuel, vehicle maintenance and
depreciation expense). Upon the City’s request, a standard mileage rate will
be established annually by TDSL.

(i)  Travel, waiting and processing time (personnel cost). Upon the City’s
request, a standard hourly rate will be established annually by TDSL.

(iii)  Transfer Station operations (personnel and fixed costs). The Transfer Station
operations cost, shall be applied on a prorata basis for all waste hauled on
behalf of the City over and above TDSL’s costs for operating the Transfer
Station to process 100,000 tons per year. For example, if TDSL is

- 12
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processing 300,000 tons per year and the City requested that TDSL haul
20,000 tons to the City’s new landfill, the Transfer Rate would include 10%
of TDSL’s Transfer Station operational costs (i.e., 300,000 - 100,000 =
200,000 -+ 20,000 = 10%.

A profit margin to TDSL of 15%.

The total price paid will be the sum of the amounts determined in items (i)
through (iv) above.

W.  Use and Development of Transfer Station facilities:

)

2

3)

No vehicle parking or equipment storage, operations, or
development will occur between the existing development of
the Transfer Station facility and Starcrest Drive nor will such
activities occur between the existing development of the
Transfer Station facility and the Blossom Park residential
subdivision, which is generally on the northwest corner of the
property, without the prior consent of the City's Director of
Public Works. Landscaping, fencing, lawn maintenance, and
clean up operations are permitted in this area, and TDSL will
be responsible for the installation and maintenance of such
facilities in this area.

TDSL and TDS will have the right to use the balance of the
Transfer Station site and adjacent City owned property for
sales and operations, vehicle and equipment maintenance,
parking, storage and administrative functions. This area of
land adjacent to the Transfer Station will include
approximately five (5) acres of land between the Transfer
Station and the proposed development of the Wurzbach
Parkway. See Attachment One. TDSL will not in any way
interfere with the development of Wurzbach Parkway and
will adjust its facilities if such is absolutely necessary.

Any plan to add pavement, erect buildings, and add onto
facilities beyond those generally described in Attachment
One, or to expand parking to accommodate more than fifty
(50) vehicles used for waste collection will require that notice
be given by TDSL to the neighboring property owners.
Notice will consist of hand delivery of flyers to each
residence within an area bounded by Jomes- Maltsberger,
Starcrest Drive and Lawrence Creek at least one week prior
to any scheduled meeting with neighboring property owners.
Comments by the neighbors will be considered by the

13
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Director of Public Works prior to granting approval of plans
for construction or expanded operations. The Director's
decision is final. At a minimum, TDSL will meet annually
with representatives of neighboring property owners to
discuss plans, issues, operations, and concerns.

TDSL shall construct necessary sight screening berms, fences
and landscaping around the outside boundary of the area
where equipment will be parked and maintained as generally
depicted on Attachment One."

TDSL and the City shall work together in good faith to develop a
technical operations manual for the Transfer Station which shall include performance
standards and routine procedures for operation of the Transfer Station on a daily
basis. In an attempt to ensure that the Transfer Station is operated in an efficient
manner, the City and TDSL shall review the technical manual at least once each
year. The technical operations manual shall be updated as the parties may agree.

TERMINATION

" Section 12 pertaining to termination shall be deleted for purposes of the subject matter of
this Second Amendment; Section 12, however, shall continue to apply to the subject matter of the
Original Agreement and that of the First Amendment, in accordance with its provisions, and as

modified in the First Amendment.

DISPUTE RESOLUTIONS

New sections shall be added as follows:

"19. Legal and Administrative Remedies.

A. Administrative Resolution of noted deficiencies:

)
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Citizens may report any complaints or alleged deficiencies to the
Director of Public Works ("Director") or the City's on-site Program
Manager, who will forward those complaints or alleged deficiencies
in writing to TDSL within 48 hours.

a.

A “complaint" is any problem noted by a citizen concerning
the operation of the Transfer Station. '
A "deficiency" in TDSL operations shall be defined as:

(i) anything which is a nuisance as defined under Title 30,
Chapter 330 of the Texas Administrative Code, applicable to

14
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)

operations of the Transfer Station, for which TDSL is
responsible as the operator of the Transfer Station;

(ii) anything that is not allowed within the City's Transfer
Station Site Operating Permit and the applicable Municipal
Solid Waste Management Regulations; or

(iii) anything which is in violation of a provision of this
Second Amendment.

TDSL shall have 48 hours from its receipt of the notice to respond to
any complaint or alleged deficiencies or develop a plan to correct
such deficiencies. Plans must be achievable within a reasonable
period of time.

As recited above, the City's on-site Program Manager shall process
complaints and alleged deficiencies from citizens or City sources.

Repeated deficiencies or failure to perform may be referred to @
Transfer Station Oversight Panel (TSOP) for review, at the discretion
of the Director. The panel includes the Director of Public Works,
Assistant Director of Public Works, Community Relations Director
and the City Attorney. TDSL will receive written notice and have
the right to be present and heard at all meetings of the panel and shall
receive copies of minutes, reports and actions taken. TDSL shall be
notified in writing of any recommended actions and TDSL shall have
thirty (30) days from its receipt of the notice to correct any noted
deficiencies unless a longer period is required to cure the deficiency
or failure of performance in which event the Director shall establish
a reasonable amount of time to cure the deficiency or failure to
perform. If a state or federal regulatory agency requires action ina
shorter period of time, that requirement shall prevail.  The City may
shorten the duration of additional cure periods for the same
deficiency once TSOP has made a determination and established a

“cure period for that particular deficiency, unless TDSL is in the

process of responding within the original cure period.

Repeated failures to correct deficiencies which constitute a material
default under this Second Amendment may result in a 25% annual
reduction in guaranteed volume, when a deficiency continues after
year 1; 50% after year 2; 75% after year 3; and 100% after year 4.

Correction of deficiencies will negate the possible loss of tonnage.

Such loss of tonnage will be calculated prorata based upon a twelve
(12) month contract year.
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Failure to correct reasonably curable deficiencies continuing for one
year or more shall be a basis for termination of this Second
Amendment, at the option of the City.

The Directer of Public Works, independent of the TSOP process,
reserves the right to advise TDSL in writing of any event which is
alleged to be a material breach of this Agreement in which event the
City and TDSL may avail themselves of all rights and legal remedies
as set forth in the General and Extraordinary Contractual Remedies
sections below.

General Legal Remedies.

In addition to the administrative remedies set forth above, City and
TDSL shall each have all legal and equitable remedies available to
such party under applicable law. In any legal proceeding to enforce
this Agreement, the nonprevailing party shall be liable for the other
party's attorneys fees and all costs of court. The administrative and
contractual remedies set forth in this Agreement are not intended to
waive or replace-any legal or equitable remedies available to either
party. If TDSL fails to perform any of its monetary or nonmonetary
obligations under this Second Amendment, City may hold TDSL in
default and pursue its available remedies. In addition, each party
shall have a right of setoff against the other for any sums due from
one party to the other. In the event either party is required to expend
money to cure a default of the other, the party in default shall be
obligated to pay the nondefaulting party on demand together with
interest at the prime rate as established by Citibank N.A., New York
plus two percent (2%) per annum, except as limited by applicable
law.

Prior to the initiation of any legal proceeding, the City shall provide
TDSL with written notice and a reasonable opportunity to cure any -
alleged default. The City shall likewise be afforded the same
courtesy by TDSL and shall have a cure period of at least thirty (30)
days. If the alleged default involves an issue which has imminent
potential threat to health or safety, City shall make good faith efforts
to notify TDSL and if TDSL fails to timely correct such condition,
the City shall take such action as it deems necessary and charge -
TDSL directly or deduct its reasonable cost from any amounts owing
TDSL. TDSL shall have a minimum of thirty (30) days from receipt
of the notice to cure all other alleged defaults unless such default
cannot reasonably be cured within such thirty (30) day period, in
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which event the Director shall establish a reasonable amount of time
under the circumstances.

Venue for any legal action relating to this Second Amendment shall
be in Bexar County, Texas.

Except as provided in paragraph C(1) below, the' City shall be
required to pursue its judicial remedies in order to dispossess TDSL
by a legal or equitable remedy to which the City may show itself
justly entitled. TDSL may continue to operate the Transfer Station
in accordance with this Second Amendment under duly made orders
of a court of competent jurisdiction, as shall the City be similarly
entitled to recover possession under such orders. Upon termination
of this Second Amendment, or the expiration of the term, or upon the
order of a court of competent jurisdiction, TDSL agrees to
reasonably cooperate with City in the City's efforts to regain
possession of the Transfer Station without a disruption in operations.
In such event, TDSL shall physically surrender and deliver
possession of the Transfer Station to the City together with
permanent improvements and additions except signage, trademarks,
trailers, trucks, vehicles, equipment, portable/modular buildings and
other personal property. Such personalty TDSL agrees to remove at
its expense and without damage to City property.

Except as provided in paragraph C(1) below, any transfer of
possession and operation of the Transfer Station from TDSL to the
City shall be through judicial remedy such as forcible entry and
detainer, any other legal or equitable remedy. approved by a court of
competent jurisdiction, or by agreement of the parties. In seeking to
regain possession throughany legal or equitablemeans, City shall not
be deemed to have waived its rights to pursue any other remedy
against TDSL including without limitation an action for any damages
incurred by the City. TDSL shall be liable for and shall pay to City
all indebtedness accrued to the date of such repossession.

Neither bankruptcy, insolvency, nor the appointment of a trustee or
receiver shall affect this Second Amendment so long as the respective
party affected continues to perform its obligations.

In the event of a default, the defaulting party shall be liable to the
nondefaulting party for reasonable attorneys' fees, costs of court and
other costs reasonably incurred in enforcing the terms of this Second
Amendment. Prior to the initiation of litigation or pufSuit of judicial
remedy, arising from any disputed issue, not addressed by remedy
provided elsewhere in this Second Amendment, the parties agree to
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engage in good faith mediation, subject to the guidelines of the First
Amendment, Section 17.

TDSL acknowledges that the City is a municipal governmental
entity, whose powers as a home rule city are limited under the
Constitution of the State of Texas. The Constitution contains certain
requirements to ensure that certain types of municipal contracts have
an identified source of funding. To the extent that such
Constitutional provisions are applicable, City and TDSL agree that
the City’s Solid Waste Enterprise Fund plus the lease payments and
royalties paid by TDSL to the City pursuant to this Agreement
provide an annual source of revenue to the City which is more than
adequate to meet the City’s obligations under this Second
Amendment. However, if at any time during the term of this Second
Amendment, the City loses access to such funds through the
complete privatizationof its solid waste services or a similar event to
the extent that the City is left without a flow of funds to cover the
cost of solid waste collection and disposal, the City, upon sixty (60)
days written notice to TDSL, may terminate its obligation to deliver
a minimum of 100,000 tons of waste to the Transfer Station during"
the time period that such revenues are unavailable to the City to use
for the purpose of this Second Amendment. Upon receipt of such
notice, TDSL at its option shall have a continuing right to either
terminate this Second Amendment or continue to operate and manage
the Transfer Station for its own account and on behalf of others
(excluding the City and its designated haulers), subject to the
obligation of TDSL to pay a lease and royalty to the City as provided
in Section 18, S and U of this Second Amendment.

Extraordinary Contractual Remedies Available 'to City.

In recognition of the fact that the City requires daily access to the
Transfer Station because the operation of the Station is an essential
City service potentially impacting public health, the City shall have
certain extraordinary remedies under the circumstances outlined in
this paragraph. These extraordinary remedies are in addition to, and
not to the exclusion of, any and all remedies the City may have at law
and in equity to enforce the terms of this contract or to protect the
public health, safety and welfare. In the event and only in the event
TDSL fails to accept or is unable to accept solid waste from the City
at the Transfer Station for a period of three or more operational days
(as defined in Section 18B), City, not being in default, may following
twenty-four (24) hours written notice delivered to -an authorized
representative of TDSL in person or by facsimile supported by
written confirmation of delivery, or by posting prominently on the
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corporate premises of TDSL/TDS and the Transfer Station, enter
upon and take possession of the Transfer Station, alter locks and
other security devices at the Transfer Station, and expel or remove
TDSL and any other person who may be occupying said Transfer
Station or any part thereof, and, if City so elects, (1) repossess for
City's own use or (2) relet the Transfer Station on such terms as are
reasonable and as City may deem advisable and receive the rent
therefor. The City shall be entitled to take possession immediately
upon the expiration of the notice period after the close of the third
day of inoperation or shutdown of the Transfer Station upon written
notice to TDSL of the City’s intent to do so. The requisite notice
may be regarded as that of an anticipatory action notice of intent to
perform an action to secure and protect the public health, safety or
welfare.

For purposes of paragraph (1) above, notices shall be delivered to:
Texas Disposal Systems Landfill Inc./Texas Disposal Systems, Inc.
main business offices, located at 7500 FM 1327, Buda, Texas “to the .
Attention” of the President.. Notices sent by mail shall be addressed
to P.O. Box 17126, Austin, Texas, 78760, or such other address as
TDSL may-designate in writing. '

City shall not attempt to regain possession under the conditions set
forth in the paragraph above if the failure of or inability of TDSL to
accept solid waste from the City or others whom TDSL has
contracted with at the Transfer Station for the requisite period is the
result of an “unavoidable event.” For the purpose of this Second
Amendment, an “unavoidable event” shall be deemed to be any
event, action, inaction, or activity beyond the direct control of TDSL
affecting the flow of waste to or from the Transfer Station which
would be reasonably likely to affect the City as the operator in a
manner which would similarly yield the City unable to operate the

_ Transfer Station which character of event shall include by way of

example but not limitation, catastrophic flood, tornado, or other
catastrophic acts of God, prolonged snow or ice storm, terrorist
attack, fire or other serious casualty, any adverse condition caused by
the City, prolonged failure of power from a power source, riots,
catastrophic aerial or vehicular accident, governmental action
limiting vehicular access to surrounding roadways. A reasonable
time for TDSL to accommodate resumption of operations as a result
of the unavoidable event shall be added to the three (3) day period
referenced above. It shall not be an “unavoidable event” if TDSL is
unable to accept solid waste from the City due to a TDSL equipment
failure, or a permit violation leading to closure by a regulatory
agency.
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Upon contractual or judicial repossession of the Transfer Station by
the City pursuant to this section and the general remedies above, the
following terms shall apply:

TDSL shall physically surrender and deliver possession to the
City of the entire Transfer Station, together with all
permanent improvementsand additions, except signage, trade
marks, vehicles, trucks, trailers, equipment, portable/modular
buildings and other personal property. TDSL, in such case,
shall reasonably assist in an orderly transfer of the Transfer
Station to the City.

| Except as provided in paragraph C(1) above, TDSL hereby

waives notice of such re-entry or repossession and of City's

intent to re-enter or retake possession of the Transfer Station.

Pursuit of any of the foregoing remedies shall not preclude

pursuit of any other remedies by either party as provided by

law, nor shall pursuit of any other such remedy constitute a
forfeiture or waiver of any damages occurring to either party
by reason of the violation of any of the terms, provisions and

covenants of this Second Amendment. The loss or damage

which City may suffer by reason of termination of this

Second Amendment shall include the reasonable expense of
repossession.

Rightful exercise by City of any one or more remedies
granted or otherwise available shall not be deemed to be a
waiver of any other remedies available to the City or TDSL,
whether by oral agreement or any operation of law. Such
waiver can only occur by the written agreement of City and
TDSL. No such alteration of security devices and no removal
or other exercise of dominion by City over the property of
TDSL or others at the Transfer Station shall be deemed
unauthorized or constitute a conversion of the permanent
improvements and real property at the Transfer Station. Upon
any such possession by City, City shall allow TDSL
immediate access to remove all signage, trademarks, trailers,
trucks, vehicles, equipment, portable/modular buildings and

- other personal property.

TDSL agrees that any re-entry by City may be pursuant to
judgment obtained in forcible detainer proctedings or other
legal proceedings or without the necessity for any legal
proceedings, as City may elect, and City shall not be liable in
trespass or otherwise.
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In the event that City elects to repossess the Transfer Station
without terminating the Second Amendment, TDSL shall be
liable for and shall pay to City all indebtedness accrued to the
date of such repossession. In no event shall TDSL be entitled
to any excess of any rent obtained by City.

In case of repossession by the City pursuant to this section,
TDSL shall also be liable for and shall pay to City, in
addition to any sum provided to be paid above, all reasonable
expenses incurred by City in connection with reletting the
whole or -any part of the Transfer Station or by City in
enforcing City's remedies.

If TDSL shall fail to make any payment or cure any default
within the time herein provided, City, without being under
any obligation to do so and without waiving such default,
may make such payment and/or remedy such other default for
the account of TDSL (and enter the Transfer Station for such
purpose), and thereupon TDSL shall be obligated to, and

- hereby agrees to pay City, upon demand, as though such

sums are additional rent, all reasonable costs, expenses and
disbursements incurred by City in taking such remedial

_ action.

City shall return possession of the Transfer Station to TDSL
and reinstate this Agreement, if within thirty (30) days of the
City’s repossession, TDSL providés written notice and
evidence reasonably satisfactory to the City verifying that the
event or condition which precluded TDSL from accepting
waste for three (3) consecutive operational days has been
cured or eliminated. Within three (3) days of the City’s
receipt of such notice and reasonably satisfactory evidence,
City shall return operation of the Transfer Station to TDSL
and this Agreement shall remain in effect as if such

" repossession had never occurred. The parties shall work

together in good faith to reimburse one another, as reasonably
appropriate, for operational costs and equipment usage during
such thirty (30) day period.

Except in the case of Council funding termination of the
Solid Waste Enterprise Fund, the City shall not be obligated
to mitigate its damages by means of refet, if the City
determines it is in the public interest not to relet. City retains
this right in the event of termination, regardless of theory
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under which terminationoccurs. City acknowledges TDSL’s
limitation of liability set forth in paragraph D below.

Performance Bond.

TDSL shall post with the City a performance bond or irrevocable
standby letter of credit in a form acceptable to the City which shall
be renewed annually, prior to its expiration. The bond or letter of
credit shall be posted with the City no later than two weeks from the
date of commencement of the Second Amendment. Time is of the
essence in this regard.

The amount of the bond or irrevocable standby letter of credit shall
be One Million Dollars ($1,000,000) during the term of this
Agreement.

Notwithstanding anything to the contrary in this Second Aniendment,
as allowed by the 1995 RFP, the liability of TDSL for any and all
damages, rents, costs and expenses, arising from a default by TDSL
under this Second Amendment shall be limited to the amount of the
Performance Bond or irrevocable standby letter of credit, as
liquidated damages, which shall be the City's sole and exclusive
remedy, it being impossible to ascertain the actual damages which
might be incurred by the City as of the date of this Second

Amendment. . Such limitation is afforded TDSL only so long as the

bond or letter of credit is duly maintained according to the
requirements of this Second Amendment."

IDUCIARY DUTY

A new section shall be added as follows:

5618.8/010698

"20. Fiduciary Duty to Each Other.

TDSL shall lease, manage and operate the Transfer Station in compliance
with conditions of this Second Amendment to Agreement and all applicable
permits owned by the City for and on behalf of the City, and such other
permits as may be required for TDSL's operation. TDSL shall observe all
applicable state and federal laws, rules and regulations and such applicable
local rules and ordinances which have general application throughout the
City which have been enacted to address issues of public health, safety or
welfare. TDSL shall be responsible for any fines or penalties levied by the
state or federal government as a result of TDSL's failure to comply with its
permit obligations. Subject to the City’s limited rights of termination recited
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in Section 1 above, in the absence of a default by TDSL, City shall not alter
or terminate its obligations under this agreement through the powers or
authority which are unique to it as a governmental entity without
compensating TDSL for its financial loss, insofar as permitted by law,unless @
the loss occurs as a result of a short-term emergency response action by the
City of limited duration to preserve the-public health, safety, or welfare, in

which case TDSL shall not be compensated by the City."

Except as modified by this Second Amendment, the Agreement shall remain in full force and
effect as written and previously amended. This Second Amendment shall be deemed to control the
parties’ relationshipin the City’s Starcrest Transfer Station in the event of any conflict between it,
the Agreement, or the 1995 RFP, all of which constitute all of the contract documents for the instant
Transfer Station agreement.

Executed as of the 2’& day of Tﬁﬂ% ), 199%. @

. CITY Omo @&/
. By: &a
Alexander E. Brisefio
City Manager

Date: %@%ﬂ /7/ Wg | :

% TEXAS DISPOSA% SYSTEMS LANDFILL, INC.
.' o By: ey
& Bob Gregory,[‘Presfldent

Date: tTAﬁMI}/ @4 (999

. 7
¥~ Norma Rodr{guez, City Clerk

4" APPROVED AS TO FORM

/7[—(2. q”&/—_ B

Frank J. Garzd
City Attorney
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'THE STATE OF TEXAS  §
§
COUNTY OF BEXAR §

BEFORE ME, the undersigned authority, on this day personally appeared Alexander E.
Brisefio, City Manager, City of San Antonio, known to me to be the person and officer whose name
is subscribed to the foregoing instrument, and acknowledged to me that he executed the same for
the purposes and consideration therein expressed, in the capacity therein stated, and as the act and
deed of said City of San Antonio.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the 7/ ~day o%w_»?/

199% “\\m\‘\:nuuu/,, "

/,” -
2
S [ (’.‘.{ﬁ% . .
E e eINZ
(seal). 2 7 : 5 WAV
& § i
. $ NotaryPuﬂxc @)

Bexar County, Texas

0, R
U-30-00 (&
Uy

THE STATE OF TEXAS  §

§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, on this day personally appeared Bob Gregory,
President, Texas Disposal Systems Landfill, Inc., known to me to be the person and officer whose
name is subscribed to the foregoing instrument, and acknowledged to me that he executed the same
for the purposes and consideration therein expressed, in the capacity therein stated, and as the act
and deed of said corporation.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the G, day of .)&MUAQ,Y,
1998 '

(seal) - &E@B\Q L. lvA@éQ?N

Notary Public
Travis County, Texas

“ AP PPAAAP PSS AALS.

4 /&SN DENNIS L. HOBBS
~@*}. NOTARY PUBLIC
5 fe State of Texas
XFEY Comm. Exp. 09-13-99

laaaa o

b

A a4 Sy AT

5618.8/010698 . 24



- >§r3§.ﬂ9@
Drat Concephal Plan

HOTZ. TDS burldinas, iandscape
termg , femiey vnd poved occey a
aporesimate. Detnited submitiels
to be previed v .h‘+~ of

for Venel
Scrrenmg

Lan Aargn,e poer o constructs:

B .
Leciscap Berm ~

] )

R IRy ra—

Groarg  * T‘Illuﬁ.n.:.ﬁ_u

. Lendmcape .u,.:: Octadl
i — e e .nlﬁﬂulm.lv[ntll‘.. e eam emmre—— e o wn e w—

Propesvy Line

te

G5 s poved
surfoce for

TDS storaqe

Ineo0 m,s.s:!../.‘.vr .3
of  overpas

\

JE U VY
- of coveved ares, Prc - /
. I manufoctured mebal Buildingy, o
: - . tarltlewrsd aunmy or e . S - e -
T T T |i..u.i..l.|l!ﬂ...ﬂ.lﬂ.4.lrﬂﬂwﬂa. Tiiel Gy _ S
for -igual screening o litker \ - /
and  storm weber " control, . .o Pt - Y
=TT R _ 2,500 .
—~ \ Svare /
- . .oae foet . e .. .
—— l .
Scate e oot '
- e . .o L LA IR L R LI LN \. P T PR o -
P 4 Fii N R —
- — \ .ﬂv\dx:m R.OM. [s} 0

100 200

et . e e v e

. : L .. : . . . S R eI oo e s e e I.ranrtrm.i..ﬂ-nx(PWI! [UUSR e [
..1.Ml.l.ml|v..||||””|4il.-.||!... ) . o \\ T.owoxm Modiji zations N

oI . - — -,
: : \ - A R Starsrest. Tronsfar SteToz.. . o ...
————— e - e d - i Voot s
" . Bloech § Vzaten wplte

L ZUAT




OPTION III

(CP! adjusted for 10-1

12/03/96

Start rate - $17.88 per ton plus State Tee

-
o

21
22
23
24
25
26
27
28
29
30

Year

Degloning
10/01/95

10/01/96
02/01/97
10/01/97
10/01/98
10/01/98
10/01/2000
10/01/2001
10/01/2002

10/01/2003

10/01/2004

10/01/2005
10/01/2006
10/01/2007
10/01/2008
10/01/2009
10/01/2010
10/01/2011
10/01/2012
10/01/2013
10/01/2014

10/01/2015
10/01/2016
10/01/2017
10/01/2018
10/01/2019
10/01/2020
10/01/2021
10{01/2022
10/01/2023
10/01/2024

Cpl
Enctir
N/A
3.167%

5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

TEXAS DISPOSAL SYSTERS
CITY OF SAN ANTONIO REQUES
FOR MUNICIPAL SOLID WASTE D

Cuwnulatve
10134
1.000
1.032

1.083
1.137
1.184
1.254
1.317
1.383
1.452
1.524

1,600
1,680
1,765
1.853
1.945
2,043
2.145
2.252
2,365
2.483

2.607
2737
2.874
3.018
3.169
3.327
3.494
3.668
3.852
4,044

SCUEDULE I

DISPOSAL COST ANALYSIS

(Menio)

Landflli Stallon
Disposal rale Dlsposal rate
per ton per ton
with GPI with CP1
$10.900 $17.880
$11.445  $18.446
$11.445 $18.446
$12.542 $19.368
$13.169 $20.336
$13.828 $21.353
$14.519 $22.421
$15.245 $23.542
$16.007 $24.719
$16.807 $25.955
$17.648 $27.253
$18.530 $28.616
$19.457 $30.047
$20.430 .$31.549
$21.451 $33.126
$22.524 $34.782
$23.650  $36.521
$24.832 . $38.347
$26.074 " $40.264
$27.378  $42.277
$28.746  $44.391
$30.184  $46.811
$31.693 $48.942
$33.278 $51.389
$34.942 $53.958
$36.669 $56.656
$38.523 $59.489
$40.449  $62.463
$42.472  $65,586
$44.595 $68.865
$46.825 $72.308

Trauler

State

Eee
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25

$1.25
$1.25
$1.25°
$1.25
$1.25
$1.25.
$1.25
$1.25.
$1.25

- $1.25

$1.25-
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25

LANDFILL, INC.
T FOR PROPOSAL
ISPOSAL SERVICES

.95 to 10-1-96 CP!I Increase of 3.167%; eslimaled al 5% therealler)

Transfer
Statlon
Dlsposal rate

pertonwith Negotiated
Discount State fee

Stale ¥ee
$19.130
$19.696
$19.696
$20.618
$21.586
$22.603
$23.671
$24.792
$25.969
$27.205
$28.503

$29.866
$31.297
$32.799
§34.376
$36,032
$37.771
$39.597
$41.514
$43,527
$45.641

$47.861
$50.192
$52.639
$55.208
$57.906
$60.739
$63.713
$66.836
$70.115
$73.558:

Dlsposal

Rate per ton

with

$19.130
$19.696

($0.57) $19.130

$20.618
$21.586
$22.603
$23.671
$24,792
$25.969
$27.205
$28.503

$29.866
$31,.297
$32.799
$34.376
$36.032
$37.771
$39.597
$41.514
$43.527
$45.641

$47.861
$50.192
$52.639
$55.208
$57.906
$60.739
$63.713
$66.836
$70.115
$73.558

Torns

Per Year
0

0
66,667
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000

100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

]

Annual
Dlsposal Cost
at the Trauler

Statlon with

State (ee

$1,275,333
$2,061,800
$2,158,600
$2,260,300
$2,367,100
$2,479,200
$2,596,900
$2,720,500
$2,850,300

$2,986,600
$3,129,700
$3,279,800
$3,437,600
$3,603,200
$3,777,100
$3,959,700
$4,151,400
$4,352,700
$4,564,100

$4,786,100
$5,019,200
$5,263,900
$5,520,800
$5,790,600
$6,073,900
$6,371,300
$6,683,600
$7,011,500
$7,355,800



OPTION I

(CPI adjusled for 10-1

12/03/96

Start rate - $17.88 per ton plus State fee

-
o

21

22
23
24
25
26
27
28
29
30

Year

Degloning
-10/01/95

10/01/96
02/01/97
10/01/97
10/01/98
10/01/99
10/01/2000
10/01/2001
10/01/2002
10/01/2003
10/01/2004

10/01/2005
10/01/2006
10/01/2007
10/01/2008
10/01/2009
10/01/2010
10/01/2011
10/01/2012
10/01/2013
10/01/2014

10/01/2015
10/01/2016
10/01/2017
10/01/2018
10/01/2019
10/01/2020
10/01/2021
10{01/2022
10/01/2023
10/01/2024

CPl
Eacldr
N/A
3.167%

5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

Cuwnulalve
cel
1.000
1.032

1.083
1.137
1.194
1.254
1.317
1.383
1.452
1.524

1 1.600
1,680
1.765
1.853
1.945
2,043
2.145
2.252
2.365
2.483

2.607
2.737
2.874
3.018
3.169
3.327
3.494
3.668
3.852
4.044

9—2:8.
Land{lii

Transler
Stallon

Disposalrale Disposal rate

per fon per ton
with GPI wdth CP1
$10.900 $17.880
$11.445 $18.446
$11.445 $18.446
$12.542  $19.368
$13.169  $20.336
$13.828  $21.353
$14.519  $22.421
$15.245  $23.542
$16.007  $24.719
$16.807 $25.955
$17.648  $27.253
$18.530 $28.616
$19.457  $30.047
$20.430 .$31.549
$21.451  $33.126
$22.524  $34.782
$23.650 $36.521
$24.832 . $38.347
$26.074 ~ $40.264
$27.378  $42.277
$28.746  $44.391
$30.184  $46.611
$31.693  $48.942
$33.278  $51.389
$34.942  $53.958
$36.689  $56.656
$38.523  $59.489
$40.449  $62.463
$42.472 $65.586
$44.595  $68.865
$46.825  $72.308

 SCHUEDULE I
TEXAS DISPOSAL SYSTEDMIS EUﬁFF. INC.
CITY OF SAN ANTONIO REQUEST FOR PROPOSAL

FOR MUNICIPAL SOLID WASTE DISPOSAL SERVICES
DISPOSAL COST ANALYSIS

State

Eee
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25

$1.25
$1.25
$1.25-
$1.25
$1.25
$1.25.
$1.25
$1.25
$1.25

. $1.25

$1.25°
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25 .
$1.25
$1.25

-95 to 10-1-96 CP! Increase of 3.167%; estimaled al 5% thereafler)

Transfer
Staton
Disposal rate

per ton with NegoUated
Discount State fee

State Fee
$19.130
$19.696
$19.696
$20.618
$21.586
$22.603
$23.671
$24.792
$25.969
$27.205
$28.503

$29.866
$31.297
$32.799
$34.376
$36.032
$37.774
$39.597
$41.514
$43.527
$45.641

$47.861
$50.192
$52.639
$65.208
$57.906
$60.739
$63.713
$66.836
$70.115
$73.558:

Disposal
Rate per ton
with

$19.130
$19.696

($0.57) $19.130

$20.618
$21.586
$22.603
$23.671
$24.792
$25.969
$27.205
$28.503

1$29.866
| §31.297
$32.799
$34.376
$36.032
$37.771
$39.597
$41.514
$43.527
$45.641

$47.861
$50,192
$52.639
$55.208
$57.908
$60.739
$63.713
$66.836
$70,115
$73.558

Tons
Ber Xear
0
0
68,667
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

f)
Annual
Dlsposal Cost
at the Trauler
Statlon with
State fee

$1,275,333
$2,061,800
$2,158,600
$2,260,300
$2,367,100
$2,479,200
$2,596,800
$2,720,500
$2,850,300

$2,986,600
$3,128,700
$3,279,900
$3,437,600
$3,603,200
$3,777,100
$3,859,700
$4,151,400
$4,352,700
$4,564,100

$4,786,100
$5,019,200
$5,283,900
$5,520,800
$5,790,600
$6,073,900
$6,371,300
$6,683,600
$7,011,500
$7,355,800
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b & TEXAS DISPOSAL SYSTEMS

TEXAS DISPOSAL SYSTEMS, INC. TEXAS DISPOSAL SYSTEMS LANDFILL, INC. P.O. Box 17126
Austin, TX 78760-7126
512.421.1300
www.texasdisposal.com

Sent by email and by Certified Mail
#7015 1520 0003 4131 4665
August 2, 2021

Mr. David McCary, Assistant City Manager

Mr. David Newman, Director, Solid Waste Management Department
City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283

Subject: TDSL Notice of Rates Adjustments and Mediation
Dear Messrs. McCary & Newman,

By this letter, and on this date, Texas Disposal Systems Landfill, Inc. (TDSL) is invoking the mediation
provision (Agreement Section A7) of the contract between TDSL and the City of San Antonio (City) for the
operation of the Starcrest Transfer Station (Agreement).

As we have communicated to you numerous times in the past, the Agreement between TDSL and the City,
last amended in 2001, requires major updates and adjustments. Adjustments are required due to the
increases in costs to operate the Starcrest Transfer Station (Transfer Station), and increases in cost to
transport the waste to the TDSL landfill, which go far beyond what has been covered by the particular
Consumer Price Index cost covering provision in the current contract. Additional adjustments are required
due to the reductions in revenue that have far outpaced what could have been foreseen when rates and
services were quoted and negotiated over twenty years ago. Adjustments are also required to cover the
significant amount of extra-contractual services the City has required and received from TDSL since 2013,
as TDSL has continued to deliver services in good faith to meet the City’s solid waste services needs. The
combination of these factors, as well as the added cost related to landfilling less compactable bulky waste,
which were unforeseen and unforeseeable in 1995 when this contract was initially bid, has rendered the
continuation of the status quo commercially impracticable and economically unacceptable under the
current contract terms.

As you will recall from our series of discussions in 2011, 2015 and 2017, the specific Consumer Price Index
(CPI1) designated in the Second Amendment to the Agreement has proven to be completely inadequate to
keep up with TDSL’s increased costs of operating the Transfer Station and transporting the City’s waste to
the TDSL landfill. | believe the attached comparisons in Exhibit 1 fairly illustrate the gross inadequacy of
the specific CPI in effect since 1998. These are updated versions of the comparisons we have shown you
during prior discussions seeking your cooperation regarding our concerns.
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You will also recall our discussions regarding the ever-increasing amounts of un-compacted bulky waste
diverted from the Transfer Station and then delivered to the Transfer Station by the City from the City’s
bulky waste collection centers since 2013. As you know, acceptance of this material, which includes
mattresses, box springs, carpeting, fencing, etc., drastically impacts the cost of our operations and the
efficiency of our Transfer Station load densities (payload weights and landfill compaction operations). It
also deprives TDSL of the tipping fee revenue that would have been realized had the material been
accepted by TDSL at the then-applicable Transfer Station gate rate, either from the City, or from the
citizens were they not provided free close-by disposal options, services which reasonably should have
been provided by TDSL at the Transfer Station. This expected revenue, of which the City’s unforeseeable
actions of establishing its own free bulky waste collection centers have deprived TDSL, was absolutely
required to justify the very beneficial contract rates agreed to by TDSL for the receipt, processing, transfer
and disposal of the City’s compacted curbside collected residential waste.

You may have forgotten that in the Second Amendment to the Agreement, TDSL agreed to accept at the
Transfer Station the City’s “regularly collected Municipal Solid Waste, as had been processed by the City
through the Transfer Station from 1991 to 1996.” The waste transferred by the City from its free bulky
waste collection centers to the Transfer Station in City-owned roll-off dumpsters falls outside of the terms
of the Second Amendment to the Agreement, as it is not regularly collected compacted waste, nor were
such types of un-compacted waste regularly received and processed through the transfer station by the
City from 1991 to 1996, as referenced in the Agreement. In other words, to our knowledge, the City's
bulky waste collection center waste is not “collected” by anyone, let alone “regularly collected” by the
City. Also, the operation of the City’s free bulky waste collection centers cannot be construed as the types
of “citizen cleanup events” that took place from 1991 to 1996. Accordingly, TDSL must be made whole
financially for these extra-contractual services required and received by the City since 2013.

Please find the attached invoice and supporting documentation in Exhibit 2 that reflects the difference in
the rate between what the City has paid and the full amount due for the receipt, processing, transfer and
disposal of contractually acceptable waste at the then-applicable Transfer Station public gate rate for each
ton of the subject extra-contractual bulky wastes, as well as the corresponding reconciliation of the
100,000 ton annual guarantee, which are owed to TDSL. Additionally, from this date forward, TDSL will
not accept the subject un-compacted bulky waste at the current contract rate for regularly collected
municipal solid waste. If the City chooses to continue delivery of this waste to the Transfer Station, and
TDSL elects to accept it, the City will be invoiced at the then-effective gate rate for un-compacted bulky
waste, which is currently $40.00/cubic yard, with per unit charges for mattresses, box springs and special
waste loads.

There is also an attached invoice, Exhibit 3, which includes the amount due to TDSL, per Section 3(ii)(c) of
the Special Addendum to the Second Amendment of the Agreement, for Transfer Station facility
modifications requested by the City.

After far too many years of TDSL losing money on the receipt, processing, transfer and disposal of every
ton of waste delivered to the Transfer Station by the City due to the issues outlined above, among others,
TDSL has no choice but to finally rectify the inequities in our contractual and our City-required extra-
contractual services relationship. | am sincerely hopeful that you will now accept our clear justification
for the necessary major amendments to our Agreement, and you will join us in negotiating and seeking
any necessary Council approval of an equitable solution. In order to put a term on these negotiations, as
previously stated, you may consider this letter an invocation of the mediation provision (Agreement
Section A-7) that is prerequisite to litigation. | remind you that, pursuant to the Agreement, mediation is
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only required until the later of 15 days after initiation of mediation, or 30 days after the request of
mediation. Accordingly, and pursuant to the terms of the Agreement, | have instructed my TDSL attorneys
to initiate consultation with the Center for Public Policy Dispute Resolution at the University of Texas at
Austin for the purposes of acquiring the services of a mediator. You will be copied on that communication
so that a firm and expeditious timeline may be established within the contractually required 15 and 30
day periods.

Please let me know if you and/or the City Attorney would like copies of the documents handed out and
retrieved in our prior meetings when | sought not to create a trail of publicly available documents, as |
sought a solution to this ongoing problem. | see no need at this point to seek a resolution without ending
the day-to-day operating losses caused by the receipt of waste from the City’s bulky waste collection
centers. TDSL is now prepared to discuss, in the formal mediation process, various combinations and
amounts of rate increases, an alternative CPl and/or other price escalator provisions, invoice payments,
un-compacted waste receipt charges, dead animal special waste disposal surcharges, and contract term
adjustments as a solution to the long overlooked and neglected contractual inequities. Perhaps this could
be best accomplished through a Third Amendment to the Agreement. TDSL is also prepared to cease
acceptance of all City-delivered waste not covered under the Agreement as acceptable waste, implement
substantial operating hour and operational changes at the Transfer Station to reduce TDSL operating
costs, and seek relief for breach of contract, quantum meruit and any other appropriate and necessary
cause of action, as soon as all prerequisites to litigation are fulfilled.

| remain hopeful that the longstanding relationship between TDSL and the City of San Antonio, and the
professional relationship | have enjoyed with both of you for many years, can continue long into the future
in a manner that is mutually beneficial to both the City and TDSL. | await your response.

Respectfully,

A3

Bob Gregory
President & CEO
Texas Disposal Systems Landfill, Inc.

G Andrew Segovia, San Antonio City Attorney, Andy.Segovia@sanantonio.gov
Gary Newton, TDSL General Council
Jim Hemphill, Graves, Dougherty, Hearon & Moody
Larry Laine, TDSL Director of Facilities
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EXHIBIT 2 - page 1 of 2

Texas Disposal Systems Landfill, Inc.
PO Box 17126
Austin, Tx 78760

INVOICE
Date
CITY OF SAN ANTONIO 8/2/2021
PO BOX 839976
SAN ANTONIO, TX 78283
CUBIC
DATE #LOADS |NETTONS| YARDS TIPPING FEE SERVICE DESCRIPTION AMOUNT
Adjust rolloff tonnage charges at applicable rate
2013 Jan-Sep 162 603 S 29.04 [Uncompacted tonnage S (17,511.12)
2013 Oct-Dec 68 245 S 29.04 [Uncompacted tonnage S (7,114.80)
2014 Jan-Sep 407 1,396 S 29.04 [Uncompacted tonnage S (40,539.84)
2014 Oct-Dec 100 385 S 29.50 [Uncompacted tonnage S (11,357.50)
2015 Jan-Sep 362 1,844 S 29.50 [Uncompacted tonnage S (54,398.00)
2015 Oct-Dec 140 740 S 29.21 [Uncompacted tonnage S (21,615.40)
2016 Jan-Sep 539 2,997 S 29.21 [Uncompacted tonnage S (87,542.37)
2016 Oct-Dec 235 1,262 S 29.55 [Uncompacted tonnage S (37,292.10)
2017 Jan-Sep 903 4,593 S 29.55 [Uncompacted tonnage S (135,723.15)
2017 Oct-Dec 309 1,356 S 30.25 [Uncompacted tonnage S (41,019.00)
2018 Jan-Sep 953 4,795 S 30.25 [Uncompacted tonnage S (145,048.75)
2018 Oct-Dec 352 1,591 S 30.75 [Uncompacted tonnage S (48,923.25)
2019 Jan - Sep 1,181 5,187 S 30.75 [Uncompacted tonnage S (159,500.25)
2019 Oct-Dec 351 1,594 S 31.08 [Uncompacted tonnage S (49,541.52)
2020 Jan- Sep 1,138 5,632 S 31.08 [Uncompacted tonnage S (175,042.56)
2020 Oct -Dec 307 1,477 S 31.49 [Uncompacted tonnage S (46,510.73)
2021 Jan-Jul 720 3,679 S 31.49 |Uncompacted tonnage S (115,851.71)
Total 8,227 | 39,376 $  (1,194,532.05)
Roll off yardage charges at 40 cu yds per load
2013 230 9,200 | $ 17.00 [Uncompacted yardage S 156,400.00
2014 507 20,280 | $ 17.00 [Uncompacted yardage S 344,760.00
2015 Jan-Feb 52 2,080 | $ 17.00 [Uncompacted yardage S 35,360.00
2015 Mar-Dec 450 18,000 | $ 40.00 [Uncompacted yardage S 720,000.00
2016 774 30,960 | $ 40.00 [Uncompacted yardage S 1,238,400.00
2017 1,212 48,480 | S 40.00 [Uncompacted yardage S 1,939,200.00
2018 1,305 52,200 | $ 40.00 [Uncompacted yardage S 2,088,000.00
2019 1,532 61,280 | $ 40.00 |Uncompacted yardage S 2,451,200.00
2020 1,445 57,800 | $ 40.00 [Uncompacted yardage S 2,312,000.00
2021 Jan-Jul 720 28,800 | S 40.00 |Uncompacted yardage S 1,152,000.00
Total 8,227 - 329,080 $ 12,437,320.00
Put or Pay shortage charges
Fiscal year 2015 1,464 S 29.50 [Put or pay tonnage charges | $ 43,190.66
Fiscal year 2016 1,746 S 29.21 [Put or pay tonnage charges | $ 51,008.25
Fiscal year 2017 5,736 S 29.55 [Put or pay tonnage charges | $ 169,505.01
Fiscal year 2018 4,697 S 30.25 |Put or pay tonnage charges | $ 142,090.30
Fiscal year 2019 3,303 S 30.75 |Put or pay tonnage charges | $ 101,552.49
Fiscal year 2020 0 S - |Put or pay tonnage charges | $ -
Fiscal year 2021
thru Jul (est*) 2,318 S 31.49 [Put or pay tonnage charges | $ 72,993.82
Total 19,264 S 580,340.53
* estimated based on a put or pay volume of 83,333 tons (8,333 tons X 10 months) TOTAL AMOUNT DUE S 11,823,128.48




EXHIBIT 2 (page 2 of 2)

COSA Roll Off dumpster loads delivered to the Starcrest Transfer Station since the opening of
the City's Bulky Waste Collection Stations in May of 2013

Amount if loads  TDSL Lost revenue

40 cu. yd Roll Cubic yards in were charged at due to loads going to

off dumpster Amount charged roll off applicable TDSL City drop off stations
Year loads Net Tons to COSA dumpsters gate rate per yd (1)
2013 230 847 S 24,626 9,200 S 156,400 S 131,774
2014 507 1,781 § 51,898 20,280 S 344,760 S 292,862
2015 502 2,584 S 76,013 20,080 S 755,360 S 679,347
2016 774 4,259 § 124,834 30,960 S 1,238,400 $ 1,113,566
2017 1,212 5,950 S 176,742 48,480 S 1,939,200 $ 1,762,458
2018 1,305 6,385 S 193,972 52,200 S 2,088,000 S 1,894,028
2019 1,532 6,782 S 209,042 61,280 S 2,451,200 S 2,242,158
2020 1,445 7,109 S 221,553 57,800 S 2,312,000 S 2,090,447
2021 thru 7/31 720 3,679 S 115,852 28,800 S 1,152,000 $ 1,036,148
Totals 8,227 39,376 S 1,194,532 329,080 $ 12,437,320 $ 11,242,788

(1) This $ 11,242,788 is revenue the TDSL operated Starcrest Transfer Station operation could have received if the City
had not constructed it's Bulky Waste Collection Stations and accepted the loads of bulky items from residential and
smaller commercial haulers free of charge; and the amount the City would have paid TDSL if it had paid the Starcrest
Transfer Station gate rate for the uncompacted waste not collected by the City on its curbside collection routes.

Impact of Roll off Tonnage (not qualifed to be an acceptable waste) on Contract Put or Pay of
City's regularly collected MSW

COSA tons Put or Pay
other than tonnage
Fiscal year Roll off Shortage Rate Shortfall $$
2013 102,365 -
2014 101,226 -
2015 98,536 (1,464) S 2950 $ (43,191)
2016 98,254 (1,746) S 29.21 §$ (51,008)
2017 94,264 (5,736) S 2955 § (169,505)
2018 95,303 (4,697) S 30.25 §$ (142,090)
2019 96,697 (3,303) S 3075 $ (101,552)
2020 100,331 - S 31.08 $ -
estimated based on a put or
2021 thru7/31 81,015 (2,318) S 3149 S (72,994) pay volume of 83,333 tons
(8,333 tons X 10 months)
Totals 867,991 (19,264) S (580,341)

8/2/2021 4:29 PM
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Texas Disposal Systems Landfill, Inc.

PO Box 17126
Austin, Tx 78760

INVOICE
Date
CITY OF SAN ANTONIO 8/2/2021
PO BOX 839976
SAN ANTONIO, TX 78283
DATE Vendor Description AMOUNT
Starcrest tipping floor modifications as requested by City
Labor, materials and equipment needed to replace sections of tipping floor
10/5/2017 CMC Metals 190 pieces 20 ft rebar to reinforce concrete $1,788.55
10/9/2017 Acme Iron and Metal 11 - 20 ft lengths of 90Ib rail iron @ $275 per $2,722.50
ton
10/7/2017 Alamo Concrete 36 cu yds concrete $6,040.35
10/6/2017 Home Depot Rental Saw & Blade $103.79
10/6/2017 Vincent Ray Bowers - 10 hours; weld rebar to i-beam for concrete $650.00
Welder pour
10/9/2017 Santiago Alarcon- Demo concrete, set rail iron. pour concrete $6,622.00
10/18/2017 Hill Engineering Engineering services- 56.75 hours $4,823.75
10/25/2017 Spectrum Concrete Tipping floor Anvil top installation $35,564.60

Restoration

TOTAL AMOUNT DUE

$58,315.54
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CITY OF SAN ANTONIO
*4=4é89) SOLID WASTE MANAGEMENT
DEPARTMENT

May 17, 2022

Via certified Mail, return receipt requested

Texas Disposal Systems Landfill, Inc./
Texas Disposal Systems, Inc.

Attn: President, Bob Gregory

7500 FM 1327

Buda, Texas 78610

AND

P.O. Box 17126
Austin, Texas 78760

Re: Notice of Default and Demand to Cure
Dear Mr. Gregory:

Pursuant to Section 19(B)(2) of the agreement entered into between Texas Disposal
Systems Landfill, Inc (“TDSL”) and the City of San Antonio (“the City”) in 1993, and
subsequently amended in 1995 and 1998 (hereinafter referred to as “the Agreement”), the City is
providing the required notice that TDSL is currently in default of its contractual obligations under
the Agreement.

Violation of Section 18(C)

Section 18(C) of the Agreement (Second Amendment) provides the City a “first right of
service” at the Starcrest Transfer Stations. To “protect the City’s right to first priority for daily
capacity at the Transfer Station,” the Agreement further provides, in relevant part, that:

(2) ... TDSL shall use reasonable care to ensure that no vehicle of the City or its designated
haulers will be required to wait more than 30 minutes. For purposes of this Agreement,
TDSL shall be deemed to have used reasonable care even though trucks belonging to the
City or its designated haulers have to wait more than 30 minutes, if the wait is due to large
numbers (15 or more vehicles) of collection trucks owned by the City or its designated
haulers arriving at the Transfer Station within approximately the same time period.

(3) In the event that a City vehicle is required to wait longer than 30 minutes as a result of
(i) TDSL not providing the City first right to service at the Transfer Station or (ii) TDSL
being unable to provide normal services to the Transfer Station using reasonable care, the
City’s on-site Program Manager will determine, at his/her sole discretion whether City
vehicles are to be diverted to another landfill. If City vehicles are diverted due to the failure
of TDSL to use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste [at a designated
alternative site]...



b. Take immediate steps to put the Transfer Station back in service...

c. Credit towards the City’s requirement to deliver 100,000 tons annually all tons
diverted from the Transfer Station to another disposal facility.

Since March 10", TDSL has not met its obligations under Section (C) to timely
service City haulers. To the contrary, TDSL appears to have reduced staff in an intentional
effort to slow down servicing of City trucks when they arrive for drop off. It is disconcerting
that prior to March 10™, there were rarely problems with delays in servicing of trucks at the
Starcrest Transfer Station. However, since that date, there has suddenly been daily delays
that have adversely impacted the drivers’ ability to finish their daily routes in a timely
fashion (thereby impacting the citizens of San Antonio) and frequently requiring the onsite
manager to divert trucks to other disposal sites.

When the City inquired into the sudden onset of delays surpassing the 30-minute
threshold, employees at the transfer station responded that they were using “reasonable
care.” However, the only permissible reason for exceeding the 30-minute wait requirement
is if “the wait is due to large numbers (15 or more vehicles) of collection trucks owned by
the City or its designated haulers arriving at the Transfer Station within approximately the
same time period.” But for that limited scenario, TDSL’s failure to service a City hauler
within 30 minutes is by definition not “reasonable care” under the Agreement because
otherwise TDSL is expected and required to assist a truck within 30 minutes. Therefore, the
consistent delays when the line for trucks is less than 15 in number is due to TDSL’s
unreasonable care and in default of TDSL’s contractual obligations. More importantly,
TDSL has failed to provide any reason for the sudden onset of delays.

The City has been tracking the diverted tonnage to ensure that it will receive credit
towards its tonnage obligations to TDSL under the Agreement and will continue to do so as
long as TDSL remains in breach.

Violation of Section 18(G)

Section 18(G) of the Agreement (Second Amendment) provides, in relevant part, that:

TDSL shall provide for disposal of dead animals collected on City streets and alleys and
brought to the transfer station by the City or its designated haulers between the hours of 7:00
AM and 6:00 PM, Monday through Friday and 7:00 AM to Noon on Saturday.

Despite this requirement, TDSL has repeatedly refused to allow the City to dispose of dead animals
at the Starcrest Transfer Station since March 10", and at intermittent periods before then. There is
absolutely no valid justification for TDSL’s refusal. TDSL raised concerns regarding the number
of dead animals being dumped; however, such concerns are without basis and the Agreement
provides no limitation on amounts disposed. The City collects approximately 25,000 dead animals
off of City streets each year and such refusal has been a burden on the City to transport to alternate
dump sites.



Accordingly, TDSL is in default on its obligations under the Agreement and must start
accepting dead animals for disposal at the Starcrest Transfer Station immediately.

Notice to Cure

In accordance with Section 19(B)(2), TDSL has thirty (30) days from this notice to cure
the noted deficiencies. In the meantime, the City will continue to mitigate its damages as permitted
by the Agreement.

If TDSL cannot or will not cure the deficiencies to be in compliance with the Agreement,
the City will be obligated to pursue all allowable remedies pursuant to the Agreement.

Sincerely,

p
A
&

Pavid Newman
Director of Solid Waste Management

Mailing Address: P.O. Box 839966 | San Antonio, TX 78283
City Tower: 100 W. Houston St., 7t Floor | San Antonio, TX 78205
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CITY OF SAN ANTONIO
SOLID WASTE MANAGEMENT
DEPARTMENT

September 14, 2022

Texas Disposal Systems Landfill, Inc./
Texas Disposal Systems, Inc.

Attn: President, Bob Gregory

7500 FM 1327

Buda, Texas 78610

AND

P.O. Box 17126
Austin, Texas 78760

Via certified Mail, return receipt requested

Re: Second Notice of Default and Demand to Cure

Pursuant to Section 19(B)(2) of the agreement entered into between Texas Disposal Systems
Landfill, Inc (“TDSL”) and the City of San Antonio (“the City”) in 1993, and subsequently
amended in 1995 and 1998 (hereinafter referred to as “the Agreement”), the City is providing a
second notice that TDSL is in default of its contractual obligations under the Agreement.

In addition to those violations identified in the City’s first Notice of Default and Demand
to Cure, which remain unaddressed, TDS has committed additional violations of the Agreement

which must be addressed immediately.

Failure to Provide Priority of Service

Section 18(C) of the Agreement (Second Amendment) provides the City a “first right of
service” at the Starcrest Transfer Station. To “protect the City’s right to first priority for daily
capacity at the Transfer Station,” the Agreement further provides, in relevant part, that:

(2) In case of simultaneous demand from the City and its designated haulers, and TDS or
other haulers, the City and its designated haulers, and TDS and other haulers will wait in
separate lines for the same services. When the City and its designated haulers and TDS and
other haulers are waiting for the same services, the City, and its designated haulers, will be
allowed service four vehicles to every one by TDS or other haulers...

(3) In the event that a City vehicle is required to wait longer than 30 minutes as a result of
(i) TDSL not providing the City first right to service at the Transfer Station...the City’s on-
site Program Manager will determine, at his/her sole discretion whether City vehicles are to
be diverted to another landfill. If City vehicles are diverted due to the failure of TDSL to

use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste [at a designated

alternative site]...
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b. Take immediate steps to put the Transfer Station back in service...

c. Credit towards the City’s requirement to deliver 100,000 tons annually all tons
diverted from the Transfer Station to another disposal facility.

Section 18(D) of the Agreement (Second Amendment) additionally provides that:

City and its designated haulers shall have first right of access to any and all capacity at the
Transfer Station for full process and disposal services at the contract price. TDS will have
second priority. Third parties will have last priority.

[n multiple documented occasions in the last month, TDS has not been abiding by the
provision to provide priority of service to the City and its designated haulers. Instead, TDS has
blatantly ignored the requirement. This includes allowing TDS trucks to skip to the head of the
line to unload in front of waiting City haulers and turning away City haulers while allowing TDS
haulers to unload. As a result, the City haulers have been forced to wait while TDS haulers are
receiving service prior to the City haulers at a rate inconsistent with the ratio set out in the
Agreement (i.e., four to one).

This has increased the excessive wait times already being experienced by City haulers
because of TDS’s violations set out in the initial Notice of Default. As a result of the delays
created by TDS’s actions, the City has had no choice but to regularly divert tonnage to other sites
for service. The City continues to track the diverted tonnage to ensure that it will receive credit
towards its tonnage obligations to TDSL under the Agreement and will continue to do so as long
as TDSL remains in breach.

Accordingly, TDSL is in default on its obligations under the Agreement and must start
allowing the City to have priority in receiving service as required by the Agreement’s terms.

Failure to Maintain Equipment

In Section 18(K) of the Agreement, TDS is required to maintain equipment “as reasonable
required to deliver to the City those solid waste services and operation management services
necessary to the City for the City’s residential collected waste as contemplated by this Agreement.”

Despite these requirements, the City has been informed that TDS allowed one of the scales
at the Starcrest Station to fall into a state of disrepair. As a result, the scale has not been used in
recent weeks and City trucks continue to be forced to endure long delays while TDS moves the
trailers to other scales in a process that is very time consuming for all parties. The resulting delays
have further exacerbated the service issues created by TDS’s other violations of the Agreement.
With the scale inoperable, the City has had to repeatedly divert City haulers to other sites for
disposal to avoid the prohibitive wait times at the Starcrest Station.

Accordingly, TDSL is in default on its obligations under the Agreement and must start

repair the scale at the Starcrest Transfer Station immediately and maintain it in good working
order.
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Notice to Cure

In accordance with Section 19(B)(2), TDSL has thirty (30) days from this notice to cure
the noted deficiencies. In the meantime, the City will continue to mitigate its damages as permitted
by the Agreement.

[f TDSL cannot or will not cure the deficiencies to be in compliance with the Agreement,
the City will include such deficiencies as part of those matters to be addressed at the mediation
currently set between the parties on October 17,2022, and otherwise pursue all allowable remedies
in accordance with the Agreement.

Sincerely,

#David Ne
Director
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CITY OF SAN ANTONIO
SOLID WASTE MANAGEMENT
DEPARTMENT

September 14, 2022

Texas Disposal Systems Landfill, Inc./
Texas Disposal Systems, Inc.

Attn: President, Bob Gregory

7500 FM 1327

Buda, Texas 78610

AND

P.O. Box 17126
Austin, Texas 78760

Via certified Mail, return receipt requested

Re: Second Notice of Default and Demand to Cure

Pursuant to Section 19(B)(2) of the agreement entered into between Texas Disposal Systems
Landfill, Inc (“TDSL”) and the City of San Antonio (“the City”) in 1993, and subsequently
amended in 1995 and 1998 (hereinafter referred to as “the Agreement”), the City is providing a
second notice that TDSL is in default of its contractual obligations under the Agreement.

In addition to those violations identified in the City’s first Notice of Default and Demand
to Cure, which remain unaddressed, TDS has committed additional violations of the Agreement

which must be addressed immediately.

Failure to Provide Priority of Service

Section 18(C) of the Agreement (Second Amendment) provides the City a “first right of
service” at the Starcrest Transfer Station. To “protect the City’s right to first priority for daily
capacity at the Transfer Station,” the Agreement further provides, in relevant part, that:

(2) In case of simultaneous demand from the City and its designated haulers, and TDS or
other haulers, the City and its designated haulers, and TDS and other haulers will wait in
separate lines for the same services. When the City and its designated haulers and TDS and
other haulers are waiting for the same services, the City, and its designated haulers, will be
allowed service four vehicles to every one by TDS or other haulers...

(3) In the event that a City vehicle is required to wait longer than 30 minutes as a result of
(i) TDSL not providing the City first right to service at the Transfer Station...the City’s on-
site Program Manager will determine, at his/her sole discretion whether City vehicles are to
be diverted to another landfill. If City vehicles are diverted due to the failure of TDSL to

use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste [at a designated

alternative site]...
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b. Take immediate steps to put the Transfer Station back in service...

c. Credit towards the City’s requirement to deliver 100,000 tons annually all tons
diverted from the Transfer Station to another disposal facility.

Section 18(D) of the Agreement (Second Amendment) additionally provides that:

City and its designated haulers shall have first right of access to any and all capacity at the
Transfer Station for full process and disposal services at the contract price. TDS will have
second priority. Third parties will have last priority.

[n multiple documented occasions in the last month, TDS has not been abiding by the
provision to provide priority of service to the City and its designated haulers. Instead, TDS has
blatantly ignored the requirement. This includes allowing TDS trucks to skip to the head of the
line to unload in front of waiting City haulers and turning away City haulers while allowing TDS
haulers to unload. As a result, the City haulers have been forced to wait while TDS haulers are
receiving service prior to the City haulers at a rate inconsistent with the ratio set out in the
Agreement (i.e., four to one).

This has increased the excessive wait times already being experienced by City haulers
because of TDS’s violations set out in the initial Notice of Default. As a result of the delays
created by TDS’s actions, the City has had no choice but to regularly divert tonnage to other sites
for service. The City continues to track the diverted tonnage to ensure that it will receive credit
towards its tonnage obligations to TDSL under the Agreement and will continue to do so as long
as TDSL remains in breach.

Accordingly, TDSL is in default on its obligations under the Agreement and must start
allowing the City to have priority in receiving service as required by the Agreement’s terms.

Failure to Maintain Equipment

In Section 18(K) of the Agreement, TDS is required to maintain equipment “as reasonable
required to deliver to the City those solid waste services and operation management services
necessary to the City for the City’s residential collected waste as contemplated by this Agreement.”

Despite these requirements, the City has been informed that TDS allowed one of the scales
at the Starcrest Station to fall into a state of disrepair. As a result, the scale has not been used in
recent weeks and City trucks continue to be forced to endure long delays while TDS moves the
trailers to other scales in a process that is very time consuming for all parties. The resulting delays
have further exacerbated the service issues created by TDS’s other violations of the Agreement.
With the scale inoperable, the City has had to repeatedly divert City haulers to other sites for
disposal to avoid the prohibitive wait times at the Starcrest Station.

Accordingly, TDSL is in default on its obligations under the Agreement and must start

repair the scale at the Starcrest Transfer Station immediately and maintain it in good working
order.
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Notice to Cure

In accordance with Section 19(B)(2), TDSL has thirty (30) days from this notice to cure
the noted deficiencies. In the meantime, the City will continue to mitigate its damages as permitted
by the Agreement.

[f TDSL cannot or will not cure the deficiencies to be in compliance with the Agreement,
the City will include such deficiencies as part of those matters to be addressed at the mediation
currently set between the parties on October 17,2022, and otherwise pursue all allowable remedies
in accordance with the Agreement.

Sincerely,

#David Ne
Director
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Kirkland, Bonnie

From: Bob Gregory <bgregory@texasdisposal.com>

Sent: Tuesday, November 22, 2022 11:52 AM

To: David Newman (SWMD); David W. McCary (SWMD); andy.segovia@sanantonio.gov;
judith.sanchez@sanantonio.gov; Kirkland, Bonnie

Cc: Gary Newton; Hemphill, Jim; Adam Gregory; Ryan Hobbs; Larry Laine

Subject: TDSL Notice of default, cure period and extension of Agreement to September 30, 2025

Attachments: TDSL Notice of default, cure period and extension of Agreement to September 30,

2025.pdf; 8-2-21 Facility Modification Invoice.pdf; 10-7-22 Updated Invoice for Non-
regularly Collected Waste.pdf; Past Due Department Invoices.pdf; 9-30-22 Fiscal Year ‘22
Put-Or-Pay Invoice.pdf

x EXTERNALY*

Please see attached.
Bob Gregory

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or
taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email
security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security,
compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human
error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website.
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b & TEXAS DISPOSAL SYSTEMS

TEXAS DISPOSAL SYSTEMS, INC. TEXAS DISPOSAL SYSTEMS LANDFILL, INC, P.O. Box 17126
Austin, TX 78760-7126
512.421.1300
www.texasdisposal.com

Sent by email and by Certified Mail
#7015 1520 0003 4131 4917

November 22, 2022

Mr. David Newman, Director, Solid Waste Management Department
City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283

Re: Notice of default, cure period and extension of Agreement to September 30, 2025

Dear Mr. Newman:

We are in receipt of communications dated May 17, 2022 and September 14, 2022 from you
to Bob Gregory, President of Texas Disposal Systems Landfill, Inc. (TDSL) and Texas Disposal Systems,
Inc. (TDS) (collectively, “Texas Disposal”). In those letters, you allege various defaults of the
agreements, as amended (collectively the “Agreement”), between the City of San Antonio (City) and
TDSL, which also benefits TDS.

Texas Disposal denies the allegations of default. Further, as set forth in this letter, Texas
Disposal declares the City in default of various provisions of the Agreement and invokes the cure
provision for such defaults (extended, as discussed below, to January 15, 2023). Failure by the staff
and City to cure these defaults will result in the City’s loss of access to the Starcrest Transfer Station
(Starcrest) under the terms of the Agreement. Should such a suspension take place, the City will still
be allowed to access Starcrest as a regular customer at posted gate rates without priority service and
without a continuing put-or-pay obligation, subject to the City’s payment of weekly invoices within
seven days of receipt of such invoices. As discussed by our respective counsel, the claims of default
may be addressed at the parties’ upcoming mediation on Wednesday, November 30, 2022,

Background.

Texas Disposal has attempted to work with the City's Solid Waste Management staff (“staff”)
for more than a decade to resolve disagreements regarding the Agreement’s interpretation and the
severe financial impact the staff’s interpretation has inflicted on Texas Disposal regarding the
operation of Starcrest and the acceptance of the City’s waste at Starcrest. As Texas Disposal has
informed the City and staff on various occasions —including previous meetings and mediation — Texas
Disposal is currently losing approximately $200,000 per month, or $2.4 million annually, under the
erroneous and inequitable interpretations of the Agreement by the City and staff. These concerns
have been communicated to the City numerous times over the years, including in 2011, 2015 and
2017; you may specifically reference written communications from August 2, 2021, November 19,
2021, March 11, 2022, and our original petition filed on March 31, 2022 with a tolling agreement
extending back to August 2, 2021.
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We have detailed, in the above referenced communications, the ways in which the actions of
staff have made the efficient and economic operation of Starcrest impossible under the
interpretation of the Agreement by the City and staff, by staff’s refusal to accept a rate increase
greater than the demonstrated inadequate Consumer Price Index rate escalator identified in the
Agreement in 1993, and under its existing terms. Examples of the City actions detrimental to Texas
Disposal include, but are not limited to, the following:

o The City’s provision of free disposal — After the execution of the Agreement, the City
established free waste disposal locations throughout the City and within the immediate
vicinity of Starcrest. This material change in the manner the City handled citizen bulky waste
disposal has deprived Texas Disposal of expected and relied upon revenue from third-party
haulers and citizens that would otherwise have delivered material to Starcrest at rates
acceptable to Texas Disposal. Further compounding this unforeseen market distortion is the
staff’s delivery, for many years, of this uncompacted bulky waste to Starcrest, which has
negatively affected Texas Disposal’s ability to operate efficiently and economically, forced
Texas Disposal to maintain a transfer fleet that is much larger than should be necessary to
handle the City’s regularly collected municipal solid waste, and deprived TDSL and TDS of the
ability to utilize Starcrest in the expected manner that could have justified the existing rates
and terms of the Agreement. Texas Disposal could not have anticipated such an action by
the City at the time Texas Disposal proposed rates for the volume discount Agreement with
the City, which depended on Texas Disposal’s ability to generate revenue from waste brought
directly to Starcrest by residents and small businesses following the City’s implementation of
cart based automated collection.

e |rregular demand — The City’s delivery of waste to Starcrest is highly irregular, with large
volumes of waste and large numbers of City collection vehicles arriving in short time periods
and little or no volumes arriving in other time periods. Although the parties’ Second
Amendment to Agreement (signed January 6-7, 1998) anticipated that the City’s “weekly
volume” delivered to Starcrest “may vary depending upon the City’s work schedule,” that
Agreement does not anticipate the extreme hour-to-hour and day-to-day variance in volume
that has become greater over the past ten years, which has seriously impacted the ability of
Texas Disposal to receive, process, and transfer waste in the manner to which the City had
become accustomed — a manner that went far beyond the Agreement’s requirements — in
an economically feasible manner. This extreme and unanticipated variance also has
negatively affected TDSL’s ability to process through Starcrest loads coming from TDS and
third-party haulers as anticipated and allowed under the Agreement, and as required by
Texas Disposal to profitably operate its commercial collection operation in San Antonio.

e Refusal to consider relief — Texas Disposal and the City have a long-standing relationship that
Texas Disposal has valued and has attempted to maintain to the best of its ability. However,
for more than a decade, staff has refused to acknowledge the effects that changed
circumstances (those within the City’s control and those that were unforeseen and
unforeseeable by the parties at the outset of the Agreement) have had on the ability of Texas
Disposal to operate without incurring major financial losses. Texas Disposal has sought, over
and over again, any form of relief from the staff, both operational and financial; however,
each of our appeals have been dismissed or ignored by staff.
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Defaults by the City.

Texas Disposal now provides notice to the City of the City’s defaults under the Agreement,

which include the following:

Failure to pay past due invoices for modifications to Starcrest requested by the City. Such
payments are required under Section 18, Paragraph K of the Second Amendment to
Agreement effective January 7, 1998 as modified by the Special Addendum to Agreement
Documents executed by the parties on March 22, 2001, which provides in relevant part that
“TDSL shall not bear the cost for any modifications to the permit or facility requested of TDSL
by the City.” Texas Disposal has provided invoices on multiple occasions to the City for the
cost of Starcrest facility modifications requested by the City, which the City has repeatedly
refused to pay, in violation of the Agreements. This failure constitutes a default. A copy of
the invoice is again attached to this letter.

Failure to pay past due invoices for waste materials not subject to the Agreement rate. The
Agreement specifies that Texas Disposal will accept at the Agreement rate the “regularly
collected municipal solid waste... as has been customary for the City, as has been processed
by the City through the Transfer Station from 1991 through 1996” (Second Amendment,
Paragraph 6F). At the time of the Agreement, the City and Texas Disposal agreed to twice-
yearly citizen drop-offs, and the City occasionally collected in compacting vehicles curbside
bulky waste from residents. At other times, citizens would bring bulky waste directly to
Starcrest under Texas Disposal operation at the prevailing gate rate, not the City’s lower
Agreement rate. After the Agreement was entered, the City materially changed its practices,
providing free bulky waste drop-off locations open year around. This deprived Texas Disposal
of the higher rate that would otherwise be paid by citizens, small businesses or the private
haulers hired by those citizens, and eliminated a large and profitable waste stream that would
become available to Texas Disposal at Starcrest once the City transitioned to cart based
automated curbside collection. Texas Disposal has on multiple occasions informed the City
that the delivery of such waste is significantly more expensive to process and transfer and is
not within the scope of the Agreement rates. The City has tacitly acknowledged this by
ceasing the delivery of such waste after the City received the Texas Disposal demand letter
on August 2, 2021, but has failed to pay invoices submitted on multiple occasions for the
disposal of such waste in previous years, representing the difference between the Agreement
rate (for which this waste was not eligible) and the Starcrest gate rate (which was the proper
rate applicable to such waste). This failure constitutes a default by the City. Again, a copy of
the relevant invoices is attached.

Failure to pay past due invoices for regular services provided by TDSL to City departments.
On occasion City departments other than Solid Waste Management have delivered waste to
Starcrest but have failed to pay invoices for Texas Disposal’s services. This failure to pay
constitutes a default by the City. The unpaid invoices are attached.

Failure to comply with put-or-pay requirements. Under the Agreements, the City is required
to deliver 100,000 tons of regularly collected municipal solid waste per fiscal year to Texas
Disposal at Starcrest, and if that quantity is not delivered, the City must pay Texas Disposal at
the Agreement rate for any shortfall. The City has failed to do so in two ways. First, when
deducting the non-regularly collected waste as set forth above, the City delivered less than
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100,000 tons per year of regularly collected waste and has failed to make the required put-
or-pay payment for the shortfall. Second, in the fiscal year ended September 30, 2022, the
City delivered less than 100,000 tons of waste so must make the required put-or-pay shortfall
payment. The City’s failure to make the first put-or-pay payment constitutes a default. The
invoice for the shortfall for the year just ended is attached; if it is not paid within 30 days of
the date of this letter, the City will be in further default. (The City’s apparent contention that
it is entitled to some sort of setoff for the most recent year’s put-or-pay requirement is
rejected by Texas Disposal, as discussed below.)

e Refusal to negotiate rate adjustments. The Agreement specifically allows Texas Disposal to
propose changes in the payment rate and allows the City access to certain financial
documents if such a proposal is made. This provision imposes an obligation on the City to
engage in negotiations for rate adjustments. The City has been informed on several occasions
that due to events unforeseen by both parties in 1995 when rates were quoted to the City,
the current Agreement rates result in a substantial loss to Texas Disposal each and every
month due to changes in operations implemented by the City over the years. Even so, the
City has continued to ignore Texas Disposal’s request for a rate increase and/or for an
alternate source of profitable revenue. This refusal constitutes a breach of the Agreement
and thus a default, which precludes the City’s continued benefit of a below cost rate, but does
not deprive Texas Disposal of the benefit of the continued use of Starcrest.

Acceptable cure of defaults and consequence of lack of cure.

In light of these defaults and under the Agreement, Texas Disposal demands a timely cure.
While the Agreement calls for a 30-day cure period, Texas Disposal extends the City’s cure period to
January 15, 2023, in recognition of the upcoming holiday season.

Acceptable cure by the City must encompass (1) payment of past-due invoices, as detailed
above, and (2) good faith negotiation and agreement regarding Texas Disposal’s request for an
equitable rate adjustment that covers Texas Disposal’s cost and a reasonable return to provide solid
waste acceptance, processing, transportation and disposal services, with the increased rate effective
January 15, 2023, and an appropriate rate escalation mechanism that adequately accounts for regular
and inflationary cost increases, also effective January 15, 2023,

Failure by the staff and City to cure these defaults will result in the City’s loss of access to
Starcrest under the terms of the Agreement. Should such a suspension take place, the City will still
be allowed to access Starcrest as a regular customer at posted gate rates, without priority service and
without a continuing put-or-pay requirement, subject to the City's payment of weekly invoices within
seven days of receipt of such invoices through the litigation process.

Response to the City’s alleged notices of default.

Texas Disposal denies that it is in default and responds as follows to the City’s contentions in
its letters of May 17, 2022 and September 14, 2022.

e No violation of City priority at Starcrest. Texas Disposal is required to use “reasonable care”
regarding the City’s priority at Starcrest. The operative language provides that “TDSL shall
use reasonable care to ensure that no vehicle of the City or its designated haulers will be
required to wait more than 30 minutes.” The Agreement goes on to provide that “TDSL shall
be deemed to have used reasonable care” even if the wait is longer than 30 minutes “if the
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wait is due to large numbers (15 or more vehicles) of collection trucks owned by the City or
its designated haulers arriving at the Transfer Station within approximately the same time
period.” The City contends that the “large number of vehicles” situation is “the only
permissible reason for exceeding the 30-minute wait requirement” (May 17, 2022 letter, page
2). This is incorrect. The “large number of vehicles” provision is a “safe harbor” —that is, if
the processing of City trucks requires the drivers to wait more than 30 minutes, Texas Disposal
is deemed to have used reasonable care. But the Agreement does not provide that this is the
only instance of “reasonable care.” Indeed, the Agreement elsewhere provides, without
elaboration, that “TDSL shall use reasonable efforts to accommodate City collection crews”
(Second Amendment, paragraph 18(D)). The City’s complaint that it must receive a 4-1 ratio
priority over TDS trucks, and that such priority has not been observed (as claimed in the City’s
September 14, 2022 letter) also fails to acknowledge that this priority is subject to the
Agreement’s “reasonable efforts” provision, which does not require Texas Disposal to
operate at a substantial loss. For far too long Texas Disposal staffed Starcrest to limit wait
times during peak demand of incoming City route trucks, sometimes handling hundreds of
tons in certain hours and very few or no tons in off peak hours; this level of staffing is beyond
the Agreement’s requirements. Further, staff is aware that the City’s route trucks utilized
when this Agreement was bid are quite different from the types of trucks utilized today and
the large heavily compacted City loads now are more restricted to the direct dump hopper,
as opposed to the compactor hopper, and that it takes fewer City loads to fill a transfer trailer.
The staff has refused to agree to a rate structure that covers this type of added expense.
Accordingly, Texas Disposal has adjusted its operations to meet its contractual requirements
and allow delivery of the City’s committed 100,000 tons per year, with City route trucks
delivering forty tons per hour. Texas Disposal has adjusted staffing at Starcrest because its
previous level of staffing was no longer feasible given increased costs; “reasonable care” does
not require Texas Disposal to incur substantial losses by providing excessive numbers of full-
time staff to service the City’s highly irregular peak waste volume demand within 30 minutes
wait time.

The City appears to take the position that it has diverted loads from Starcrest due to
excessive wait times for those loads and is entitled to set off such diversions from the
100,000-ton put-or-pay requirement. However, the City has failed to comply with the
Agreement’s clear procedure for claiming any such set-off. The Agreement requires “the
City’s on-site Program Manager” to determine whether diversion should take place, and the
May 17, 2022 letter claims that “the onsite manager” has been required to direct such
diversion of loads which had wait times of more than 30 minutes. However, the City has not
designated an onsite Program Manager at Starcrest for years and without such an onsite
Program Manager to determine the circumstances requiring City load wait times, and to
provide Texas Disposal notice of and the reason for such load diversion on a daily basis, the
City cannot comply with the Agreement’s procedure for accounting for load diversion. That
letter also claims that the City has been tracking allegedly diverted tonnage, but no such
information or evidence has ever been provided to Texas Disposal as required by the
Agreement.

No violation of “dead animal” provision. The Agreement provides that “TDSL shall provide
for disposal of dead animals collected on City streets and alleys.” The City has established a
practice of bringing a very large number of loads of dead animals to Starcrest, raising the
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possibility that such loads were not animals “collected on City streets and alleys” but rather
were from residents and businesses directly (separate from the City’s “regularly collected
municipal solid waste...”) and the City’s commercial dead animal collection service for which
it charges $10 per animal (see https://www.sa.gov/Directory/Departments/SWMD/Special/Dead-
Animal). The staff has stated that it collects approximately 25,000 dead animals each year,
clearly indicating that its current dead animal collection program includes much more than
dead animals “collected on streets and alleys.” Such waste is not dead animals “collected on
streets and alleys,” and is not dead animals within the regularly collected municipal solid
waste. TDSL is not required to accept at Starcrest such special waste loads of dead animals
that were not “collected on City streets and alleys.” Dead animals placed in residential carts
continue to be received as acceptable waste, as they are collected and delivered to Starcrest
as regularly collected municipal solid waste. Texas Disposal must assume that the large
number of dedicated loads and the overall number of dead animals delivered in bulk to
Starcrest are not eligible for the contracted rate for dead animals from “streets and alleys.”
The City is welcome to deliver small dead animals in bulk to Starcrest as non-contracted
Special Waste at a rate of 510 per animal, the same rate as is charged by the City for
commercial collection of dead animals as listed on the City’s website, as long as the volume
of dead animals does not cause a nuisance at Starcrest,

e No violation of duty to maintain equipment. The Agreement provides that TDSL will not
allow “equipment or improvements to fall into a state of disrepair below what is reasonably
common in the industry for similar facilities” if such “adversely impacts TDSL's ability” to
provide services to the City. In its September 14, 2022 letter, the City claims that this
provision requires TDSL to repair a non-functional scale, and that the scale’s non-functional
nature has resulted in longer wait times for City trucks. This is not the case. The scale at
issue, which is underneath the direct dump hopper at Starcrest, is not required by the
Agreement, did not exist when the City operated Starcrest, and has no bearing on truck wait
times. Nor is the scale “reasonably common in the industry for similar facilities.” This scale
does not affect Texas Disposal’s ability to deliver to the staff those solid waste services and
operational management services necessary for the City’s regularly collected municipal solid
waste as contemplated by the Agreement. If the City wishes to pay for the repair and ongoing
maintenance to the scale, or is willing to increase the rate per ton to cover the added costs
of these services, Texas Disposal will accommodate the request.

Request for good faith negotiations; mediation.

Texas Disposal again reiterates its request that the City engage with Texas Disposal in good
faith negotiations to resolve some or all of the issues addressed herein without the need for
continuation of the litigation Texas Disposal filed on March 31, 2022. The City has steadfastly refused
to consider Texas Disposal’s position on any of these issues and has only offered to allow Texas
Disposal to immediately terminate the Agreement — a result that would not be in either party’s best
interest. Texas Disposal wishes to maintain its long-standing relationship with the City, but as it has
frequently stated, it cannot continue to do so while sustaining a multi-million-dollar loss each and
every year.

As always, it is the desire of Texas Disposal to resolve this longstanding dispute as
expeditiously and amicably as possible. However, unfortunately the staff’s intransigence in the face
of our numerous appeals has required Texas Disposal to escalate the dispute in this manner and to
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cease accepting the City’s waste at Starcrest on January 16, 2023, under the terms of the Agreement
if the staff has not paid Texas Disposal in full for all outstanding invoices and entered into a written
agreement reflecting the successful negotiation of a rate that covers Texas Disposal’s costs, a
reasonable return, and a rate escalator that adequately accounts for regular and inflationary cost
increases, effective no later than January 15, 2023.

Consistent with the Agreement, Texas Disposal agrees to mediate these and any other issues
at the parties’ upcoming mediation set for November 30, 2022.

Extension of option.

The City and staff are also informed, by this letter, that TDSL is exercising its option to extend
the term of the Second Amendment to the Agreement from January 15, 2023 to midnight of
September 30, 2025, to coincide with the termination date of the Original Agreement and First

Amendment. Texas Disposal will continue to operate Starcrest for the benefit of TDS, TDSL, the City
and third parties until this date.

Sincerely,

A/

Bob Gregory
President & CEQ
Texas Disposal Systems Landfill, Inc.

cC: Andrew Segovia, San Antonio City Attorney, Andy.Segovia@sanantonio.gov
Gary Newton, TDSL General Counsel
Jim Hemphill, Graves, Dougherty, Hearon & Moody
Larry Laine, TDSL Director of Facilities

Page 7 of 7
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Texas Disposal Systems Landfill, Inc.

PO Box 17126
Austin, Tx 78760

INVOICE
Date
CITY OF SAN ANTONIO 8/2/2021
PO BOX 839976
SAN ANTONIO, TX 78283
DATE Vendor Description AMOUNT
Starcrest tipping floor modifications as requested by City
Labor, materials and equipment needed to replace sections of tipping floor
10/5/2017 CMC Metals 190 pieces 20 ft rebar to reinforce concrete $1,788.55
10/9/2017 Acme Iron and Metal 11 - 20 ft lengths of 90Ib rail iron @ $275 per $2,722.50
ton
10/7/2017 Alamo Concrete 36 cu yds concrete $6,040.35
10/6/2017 Home Depot Rental Saw & Blade $103.79
10/6/2017 Vincent Ray Bowers - 10 hours; weld rebar to i-beam for concrete $650.00
Welder pour
10/9/2017 Santiago Alarcon- Demo concrete, set rail iron. pour concrete $6,622.00
10/18/2017 Hill Engineering Engineering services- 56.75 hours $4,823.75
10/25/2017 Spectrum Concrete Tipping floor Anvil top installation $35,564.60

Restoration

TOTAL AMOUNT DUE

$58,315.54




Texas Disposal Systems, Inc.
1) PO Box 17126
Austin, TX 78760

Date
CITY OF SAN ANTONIO 10/7/2022
PO BOX 839976
SAN ANTONIO, TX 78283
CUBIC
DATE #LOADS |NETTONS| YARDS TIPPING FEE SERVICE DESCRIPTION AMOUNT
Adjust rolloff tonnage charges at applicable rate
2013 Jan-Sep 162 603 S 29.04 |Uncompacted tonnage S (17,511.12)
2013 Oct-Dec 68 245 S 29.04 |Uncompacted tonnage S (7,114.80)
2014 Jan-Sep 407 1,396 S 29.04 |Uncompacted tonnage S (40,539.84)
2014 Oct-Dec 100 385 S 29.50 |Uncompacted tonnage S (11,357.50)
2015 Jan-Sep 362 1,844 S 29.50 |Uncompacted tonnage S (54,398.00)
2015 Oct-Dec 140 740 S 29.21 |Uncompacted tonnage S (21,615.40)
2016 Jan-Sep 539 2,997 S 29.21 |Uncompacted tonnage S (87,542.37)
2016 Oct-Dec 235 1,262 S 29.55 |Uncompacted tonnage S (37,292.10)
2017 Jan-Sep 903 4,593 S 29.55 |Uncompacted tonnage S (135,723.15)
2017 Oct-Dec 309 1,356 S 30.25 [Uncompacted tonnage S (41,019.00)
2018 Jan-Sep 953 4,795 S 30.25 |Uncompacted tonnage S (145,048.75)
2018 Oct-Dec 352 1,591 S 30.75 [Uncompacted tonnage S (48,923.25)
2019 Jan - Sep 1,181 5,187 S 30.75 |Uncompacted tonnage S (159,500.25)
2019 Oct-Dec 351 1,594 S 31.08 [Uncompacted tonnage S (49,541.52)
2020 Jan- Sep 1,138 5,632 S 31.08 |Uncompacted tonnage S (175,042.56)
2020 Oct -Dec 307 1,477 S 31.49 [Uncompacted tonnage S (46,510.73)
2021 Jan-Jul 720 3,679 S 31.49 [Uncompacted tonnage S (115,851.71)
Total 8,227 | 39,376 $  (1,194,532.05)
Roll off yardage charges at 40 cu yds per load
2013 230 9,200 | $ 17.00 |Uncompacted yardage S 156,400.00
2014 507 20,280 | S 17.00 |Uncompacted yardage S 344,760.00
2015 Jan-Feb 52 2,080 | $ 17.00 |Uncompacted yardage S 35,360.00
2015 Mar-Dec 450 18,000 | $§ 40.00 [Uncompacted yardage S 720,000.00
2016 774 30,960 | S 40.00 [Uncompacted yardage S 1,238,400.00
2017 1,212 48,480 | $ 40.00 [Uncompacted yardage S 1,939,200.00
2018 1,305 52,200 | $ 40.00 ([Uncompacted yardage S 2,088,000.00
2019 1,532 61,280 | S 40.00 [Uncompacted yardage S 2,451,200.00
2020 1,445 57,800 | $ 40.00 [Uncompacted yardage S 2,312,000.00
2021 Jan-Jul 720 28,800 | S 40.00 [Uncompacted yardage S 1,152,000.00
Total 8,227 - 329,080 $ 12,437,320.00
Put or Pay shortage charges due to misclassification of rolloff tonnage as acceptable waste
Fiscal year 2015 1,464 S 29.50 |Put or pay tonnage charges | $ 43,190.66
Fiscal year 2016 1,746 S 29.21 |Put or pay tonnage charges | $ 51,008.25
Fiscal year 2017 5,736 S 29.55 |Put or pay tonnage charges | $ 169,505.01
Fiscal year 2018 4,697 S 30.25 [Put or pay tonnage charges | $ 142,090.30
Fiscal year 2019 3,303 S 30.75 |Put or pay tonnage charges | $ 101,552.49
Fiscal year 2020 0 S - |Put or pay tonnage charges | $ -
Fiscal year 2021 3,471 S 31.49 [Put or pay tonnage charges | $ 109,301.79
Total 20,417 S 616,648.50
TOTALAMOUNT DUE| $  11,859,436.45


































Texas Disposal Systems Landfill, Inc.
1) PO Box 17126
Austin, Tx 78760
Date

CITY OF SAN ANTONIO 9/30/2022
PO BOX 839976
SAN ANTONIO, TX 78283

NET TONS TIPPING FEE AMOUNT

Put or Pay shortage charges for City's tonnage shipped into the Starcrest Transfer Station
Fiscal year ending 9/30/2022

Volume guarantee 100,000.00
Actual tonnage shipped 65,495.07
Put or pay shortage 34,504.93 S 33.38 S 1,151,774.56

Total 34,504.93 $  1,151,774.56
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From: Rebecca Hilt <rch@texasdisposal.com>

Sent: Wednesday, January 11, 2023 5:41 PM

To: Gilbert Ramirez (SWMD) <Gilbert.Ramirez@sanantonio.gov>
Cc: Anna Mercado <amercado@texasdisposal.com>

Subject: [EXTERNAL] FW: COSA vehicle list

Mr. Ramirez,

Could you help me with the request below or direct me in the right direction? I’'m getting an out office reply from
Vanessa.

Thank you.

From: Rebecca Hilt

Sent: Wednesday, January 11, 2023 12:17 PM

To: Vanessa Montgomery (SWMD) <Vanessa.Montgomery@sanantonio.gov>
Cc: Anna Mercado <amercado@texasdisposal.com>

Subject: COSA vehicle list

Good Afternoon,

| am hoping to get an updated list of COSA vehicles that will be coming into the Starcrest Transfer Station that includes
the capacity yardage. Would you be able to provide this, or perhaps direct me to the correct person?

Thank you,
Rebecca Hilt

Office: 1 (512) 421-1312
Mobile: 1 (512) 619-1085



1) TEXAS DISPOSAL SYSTEMS

Never miss your collection day again!
Find your pick-up schedule and sync your calendars with our new Waste Wizard App. Find it in the Google Play and

Apple App stores.

This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to whom they are addressed. If you have received this email in error please notify the system manager.
Please note that any views or opinions presented in this email are solely those of the author and do not necessarily represent those of Texas Disposal Systems (TDS). Finally, the recipient should check this email and any
attachments for the presence of viruses. TDS accepts no liability for any damage caused by any virus transmitted by this email.

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or
taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast, a leader in email
security and cyber resilience. Mimecast integrates email defenses with brand protection, security awareness training, web security,
compliance and other essential capabilities. Mimecast helps protect large and small organizations from malicious activity, human
error and technology failure; and to lead the movement toward building a more resilient world. To find out more, visit our website.

**THIS EMAIL IS FROM AN EXTERNAL SENDER OUTSIDE OF THE CITY.**

Be cautious before clicking links or opening attachments from unknown sources. Do not provide personal or confidential
information.
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D TEXAS DISPOSAL SYSTEMS

TEXAS DISPOSAL SYSTEMS,INC. « TEXAS DISPOSAL SYSTEMSLANDFILL, INC. PO.BOX 17126
AUSTIN, TEXAS 78760-7126
512-421-1300
512-243-4123 (FAX)
www.texasdisposal.com

November 22, 2022

City of San Antonio Solid Waste Management
Gilbert Ramirez

2240 W. Piedras Dr

San Antonio, TX 78228

Dear Mr. Ramirez,

Pursuant to the Municipal Solid Waste Disposal Agreement as amended between the City of San Antonio
and Texas Disposal Systems Landfill, Inc., | have calculated the price change effective October 1, 2022 as
shown on the attached worksheet. The new rate to the City of San Antonio at the Starcrest transfer
station adjusted by the wholly inadequate CPI currently identified within the contract will be $36.23 per
ton.

As explained to the City, the intent of tying facility operating cost increases to CPl in the Contract was to
keep up with rising costs throughout the term of the Contract. However, the CPI identified in the 1995
RFP and the executed Contract has not even come close to being an accurate measure of increasing
costs over the years, as it has fallen well below the actual increases in regional costs of labor, benefits,
insurance, fuel, parts, tires, maintenance, trucks, trailers and other equipment used to operate the
Starcrest Transfer Station and maintain the TCEQ permit held in the name of Texas Disposal Systems
Landfill, Inc. and to transport the City generated waste to the TDSL landfill. Accordingly, we require a
rate of $64.89 per ton, as of October 1, 2022, in order to fully cover our steadily increasing costs and to
maintain a reasonable return on investment, as contemplated in our Contract. | have also attached a
copy of the revised and increased rate per ton.

Should you have any questions concerning this price adjustment, please do not hesitate to call me at
(512) 421-1300.

Sincerely,

Rebecca HUEF

Rebecca Hilt
Texas Disposal Systems Landfill, Inc.

CC: Bob Gregory
Jim Hemphill



Texas Disposal Systems Landfill, Inc.
Calculation of Year 30 (2022-2023)
San Antonio Transfer Station Rate

Urban Wage Earners and Clerical Workers

South Urban
Base month - September

CPI for Beginning  Ending Change % Change

Year 3 144.5 148.4 3.9 2.699%
Year 4 148.4 153.1 4.7 3.167%
Year 5 153.1 155.9 2.8 1.829% Not to exceed %5
Year 6 155.9 157.5 1.6 1.026% September 98
Year 7 157.5 161.5 4.0 2.540% September 99
Year 8 161.5 166.8 53 3.282% September 00
Year 9 166.8 170.3 35 2.098% September 01
Year 10 170.3 171.7 1.4 0.822% September 02
Year 11 171.7 175.3 3.6 2.097% September 03
Year 12 175.3 179.7 4.4 2.510% September 04
Year 13 179.7 189.8 10.1 5.620% September 05
Year 14 189.8 192.9 3.1 1.633% September 06
Year 15 192.9 198.873 6.0 3.096% September 07
Year 16 198.873 210.572 11.7 5.883% September 08
Year 17 210.572 205.726 -4.8 -2.301% September 09
Year 18 205.726 209.155 34 1.667% September 10
Year 19 209.155 218.787 9.6 4.605% September 11
Year 20 218.787 223.497 4.7 2.153% September 12
Year 21 223.497 225.981 2.5 1.111% September 13
Year 22 225.981 229.666 3.7 1.631% September 14
Year 23 229.666 227.348 -2.3 -1.009% September 15
Year 24 227.348 230.070 2.7 1.197% September 16
Year 25 230.07 235.707 5.6 2.450% September 17
Year 26 235.707 239.707 4.0 1.697% September 18
Year 27 239.707 242.339 2.6 1.098% September 19
Year 28 242.339 245.609 33 1.349% September 20
Year 29 245.609 260.839 15.2 6.201% September 21
Year 30 260.839 283.777 22.9 8.794% September 22
Contract formula

Base rate at Transfer station $32.44

CPI for year 30 8.794% $2.85

Base rate beg 10/01/22 $35.29
Recap: 2018 2019 2020 2021 2022
Base rate $29.31 $29.81 $30.14 $30.55 $32.44
CPI increase $0.50 $0.33 $0.41 $1.89 $2.85
New base rate $29.81 $30.14 $30.55 $32.44 $35.29
State fee $0.94 $0.94 $0.94 $0.94 $0.94
Total disposal fee $30.75 $31.08 $31.49 $33.38 $36.23

11/10/2022 1:02 PM

san antonio rates3.xls



Texas Disposal Systems Landfill, Inc.
Calculation of Year 30 (2022-2023)
San Antonio Transfer Station Royalty Rate to City of San Antonio

Urban Wage Earners and Clerical Workers
South Urban
Base month - September

CPI for Beginning  Ending Change % Change

Year 6 155.9 157.5 1.6 1.026% September 98
Year 7 157.5 161.5 4.0 2.540% September 99
Year 8 161.5 166.8 53 3.282% September 00
Year 9 166.8 170.3 3.5 2.098% September 01
Year 10 170.3 171.7 1.4 0.822% September 02
Year 11 171.7 175.3 3.6 2.097% September 03
Year 12 175.3 179.7 4.4 2.510% September 04
Year 13 179.7 189.8 10.1 5.620% September 05
Year 14 189.8 192.9 3.1 1.633% September 06
Year 15 192.9 198.873 6.0 3.096% September 07
Year 16 198.873 210.572 11.7 5.883% September 08
Year 17 210.572 205.726 -4.8 -2.301% September 09
Year 18 205.726 209.155 34 1.667% September 10
Year 19 209.155 218.787 9.6 4.605% September 11
Year 20 218.787 223.497 4.7 2.153% September 12
Year 21 223.497 225.981 2.5 1.111% September 13
Year 22 225.981 229.666 3.7 1.631% September 14
Year 23 229.666 227.348 -2.3 -1.009% September 15
Year 24 227.348 230.070 2.7 1.197% September 16
Year 25 230.07 235.707 5.6 2.450% September 17
Year 26 235.707 239.707 4.0 1.697% September 18
Year 27 239.707 242.339 2.6 1.098% September 19
Year 28 242.339 245.609 33 1.349% September 20
Year 29 245.609 260.839 15.2 6.201% September 21
Year 30 260.839 283.777 229 8.794% September 22
Contract formula

Royalty base rate $1.29

CPI for year 30 8.794% $0.11

Base rate beg 10/01/22 $1.40
Recap: 2018 2019 2020 2021 2022
Base rate $1.16 $1.18 $1.19 $1.21 $1.29
Contract increase
CPI increase $0.02 $0.01 $0.02 $0.08 $0.11
New base rate $1.18 $1.19 $1.21 $1.29 $1.40
State fee
Total royalty $1.18 $1.19 $1.21 $1.29 $1.40

11/10/2022 1:02 PM san antonio rates3.xls



10/18/22, 4:27 PM
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U.S. BUREAU OF LABOR STATISTICS

Bureau of Labor Statistics > Data Tools > Data Retrieval Tools > Top Picks

Databases, Tables & Calculators by Subject

Change Output Options:

From: 2012 v To: 2022 WV @

(Jinclude graphs (Jinclude annual averages

Data extracted on: October 18, 2022 (5:20:10 PM)

CPI for Urban Wage Earners and Clerical Workers (CPI-W)

Bureau of Labor Statistics Data

More Formatting Options s

Allitems in South urban, urban wage earners and clerical workers, not seasonally adjusted

Series Id: CWURO0300SA0
Not Seasonally Adjusted
Series Title:

Area: South

Item: All items

Base Period: 1982-84=100

Download: [}] xlsx

Year
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022

Jan
218.571
221.849
225.459
223.133
225.274
231.413
235.649
237.815
243.338
247.339
268.146

Feb
220.080
224.019
226.443
224.390
225.239
231.825
236.975
239.130
243.593
248.802
271.367

Mar
221.792
224.862
227.975
225.936
226.818
231.920
237.318
241.036
243.277
251.042
275.672

Apr
222.872
224,266
229.519
226.618
227.955
232.552
238.380
242.558
241.139
252.967
276.743

May
221.690
224.352
229.901
227.706
228.943
232.494
239.291
242.359
240.565
255.237
280.365

Jun
221.077
225.338
230.476
229.008
229.955
233.064
239.844
242.032
242.401
257.847
285.104

Jul
220.705
225.838
230.195
228.716
229.281
232.658
239.787
242.873
244,035
259.259
284.904

Aug
222.250
226.119
229.594
228.011
229.479
233.691
239.743
242.437
245.024
259.972
283.859

Sep
223.497
225.981
229.666
227.348
230.070
235.707
239.707
242.339
245.609
260.839
283.777

Oct
222.779
225.294
228.724
227.164
230.238
234.886
240.241
242.824
245.847
263.514

Nov
221.361
224,588
226.959
226.621
229.753
234.667
239.179
242.614
245.421
264.924

Dec
220.975
224.895
225.251
225.578
230.016
234.361
237.492
242.619
245.886
265.732

Annual
221.471
224,783
228.347
226.686
228.585
233.270
238.634
241.720
243.845
257.290

HALF1
221.014
224.114
228.296
226.132
227.364
232.211
237.910
240.822
242.386
252.206
276.233

HALF2
221.928
225.453
228.398
227.240
229.806
234.328
239.358
242.618
245.304
262.373

U.S. BUREAU OF LABOR STATISTICS Postal Square Building 2 Massachusetts Avenue NE Washington, DC 20212-0001

Telephone:1-202-691-5200_ Telecommunications Relay Service:7-1-1_ www.bls.gov Contact Us

https://data.bls.gov/cgi-bin/surveymost
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https://data.bls.gov/
https://data.bls.gov/data/
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https://data.bls.gov/home.htm
tel:12026915200
tel:711
https://data.bls.gov/home.htm
https://data.bls.gov/forms/opb.htm
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