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BEXAR COUNTY, TEXAS

Defendant the City of San Antonio’s Plea to the Jurisdiction and
Partial Motion to Dismiss for Lack of Subject Matter Jurisdiction

TO THE HONORABLE JUDGE OF SAID COURT:

Defendant/Counter-Plaintiff the City of San Antonio (“City” or “Defendant/Counter-
Plaintiff”) files this Plea to the Jurisdiction and Partial Motion to Dismiss for Lack of Subject
Matter Jurisdiction as to the quantum meruit and declaratory judgment claims asserted by Texas
Disposal Systems Landfill, Inc. (“TDSL”), and shows the Court as follows:

INTRODUCTION

The City of San Antonio has governmental immunity from TDSL’s quantum meruit and
declaratory judgment claims. This case arises from a waste disposal contract between the City of
San Antonio and TDSL. The parties contracted in 1998 for TDSL to operate the City-owned waste
transfer station located in North San Antonio. The contract gave the City priority—in service and
capacity—to dispose of waste at the transfer station at a set contractual rate. Both sides performed
under the contract for over twenty years—until 2021.

In 2021, TDSL began making extracontractual demands of the City, premised on an
allegation that the City had breached the contract first (it had not), and assertions that the contract

requirements had become impractical. TDSL then invoiced the City for over $12 million dollars

4879-8081-4971.4



over and above the contracted-for price of services, which the City had already paid. TDSL’s
$12 million invoice included concocted charges reaching back to 2013.

The City refused to capitulate to TDSL’s demands, the relationship between the parties
deteriorated, and San Antonio’s waste collection efforts suffered, and continue to do so daily.
TDSL’s insistence that it was owed more money than it contracted for culminated in this lawsuit.
TDSL sued the City for breach of contract and quantum meruit, and seeks declaratory judgment
to modify the contract. Merits of these claims aside (they are all meritless),! the City has

governmental immunity as to the quantum meruit and declaratory judgment claims.

FACTUAL BACKGROUND

Where the City’s trash goes. The City provides regular waste collection services to over
368,000 customers, including collection of recycling and organic materials. Exhibit A, Affidavit
of David Newman, 9 3. Such services are managed by the City’s Solid Waste Management
Department (“SWMD?”). Id. Via its weekly curbside collections and other litter-cleanup around
the city, SWMD collects approximately 600,000 tons of waste per year in a logistically complex
process of pickup routes and drop-off locations. /d. And all that waste has to go somewhere—
that is where TDSL comes in.

Until the 1990s, the City owned its own landfill. /d. § 7. When the permit for the landfill
expired, and new landfill regulations came into effect, the City closed its landfills and sought third-
party disposal services for City trash. Id. This culminated in three contracts with private waste-

disposal companies for use of their landfills, including the one at issue here with TDSL. /d.

! Indeed, the City has already obtained injunctive relief, which required the trial court to determine
that the City was likely to win on the merits.



The contracts with TDSL. The City entered into its Original Contract (Ex. B) with TDSL
in 1993. Id. Later amendments to the contract—the “First Amendment” (Ex. C) and “Second
Amendment” (Ex. D)—brought the contract to its current state. Id. at 10. The contract provides
that TDSL is obligated to receive a certain tonnage of City trash annually at the TDS landfill in
Buda. Ex. D, Second Amendment, § T, pg. 26-27. In return, the City pays TDSL on a per-ton
basis at a contractually agreed rate. /d. The parties also agreed to a scheme for the increase of that
rate over time. Id. pg. 26-27.

The Second Amendment was an agreement between the parties for TDSL to operate a
transfer station owned by the City called Starcrest Transfer Station (“Starcrest”). Id. pg. 1. A
transfer station is different than a landfill. Ex. A, Affidavit of David Newman, 4 9. It is not a
permanent place for trash disposal, but instead a hub where the waste collected by the City is
consolidated and sorted—such as into landfill waste and recycling—for transport to its final
destination. /d.

The parties further executed a Memorandum of Agreement and Special Addendum
memorializing and governing their relationship. Ex. E. Together with the Original Contract, First
Amendment, and Second Amendment, the City will collectively refer to this as the “Agreement.”
Under the Agreement, TDSL was to give City trash haulers priority over others dumping trash at
Starcrest, but it could accept non-City waste (waste from commercial haulers or private citizens)
and charge whatever rate it chose for this other waste. Id.

As part of their working relationship, TDSL accepted “bulky” waste—essentially
oversized trash that does not easily fit into the waste containers—from the City, billing the City

separately for bulky waste dumped at its site. Ex. A, Affidavit of David Newman, § 13. The City



always paid these invoices upon receipt, and TDSL long accepted bulky waste without complaint.
Id. That changed in 2021.

TDSL breaches the contract, wreaking havoc on San Antonio’s trash collection
services. On August 2, 2021, TDS sent the City a letter invoking the mediation clause of the
Agreement as a prerequisite to litigation. Ex. F. In the letter, TDSL claimed that the annual
contractual increase of the disposal rate paid by the City—to which TDSL had agreed—was
insufficient in light of a reduction in their revenue and increase in costs (including costs driven by
the City’s allegedly improper dumping of bulky waste at Starcrest). I/d. TDSL included two
invoices both dated with the same date as the letter. Ex. G, Ex. H. One invoice was for alleged
lost revenue and tonnage shortages associated with bulky waste delivered to Starcrest by the City
from January of 2013 through 2021. Ex. G. The second invoice was for alleged costs to make a
repair at the facility in October of 2017. Ex. H. TDSL further accused the City of improperly
dumping animal carcasses (the Agreement allowed for the dumping of animal carcasses) and
informed the City that it would stop accepting the dead animals. Ex. A, Affidavit of David
Newman, § 13.

To avoid further issue until the dispute could be resolved, the City immediately ceased
delivering bulky waste to Starcrest as of August 3, 2021, and has not delivered bulky waste to the
site since that date; thereby curing any alleged default caused by the delivery of bulky waste to
Starcrest. Id. However, the City disagrees that it owes TDSL any payment for either invoice. /d.

The parties tried to resolve the dispute informally, including through their contractual
obligation to mediate prior to any litigation. These efforts failed. After mediation in March of
2022 (as in, the day after), the City began to experience significant delays in service at Starcrest

because TDSL was not prioritizing City haulers or allowing the City to dump in a timely manner



per the Agreement. Id. § 15. While they were supposed to receive service in under 30 minutes
per the Agreement, City trucks began experiencing wait times of over an hour to dump their
collections—this caused significant delays in the City’s collections and logistical issues with
timely completing trash pickup routes.

The City sent TDSL a Notice to Cure informing TDSL of the default and affording TDSL
the opportunity to fix the issue with the delays and the acceptance of dead animals. Id. § 15; Ex. I
(First Notice of Cure). TDSL failed to cure the issue, and the City was forced to begin diverting
trucks to other landfills in order to salvage their operations. Ex. A, Affidavit of David Newman,
9§ 16. TDSL continued to refuse to accept dead animals. /d.

The lawsuit. On March 31, 2022, TDS filed its lawsuit against the City alleging claims
of breach of contract and quantum meruit, as well as seeking declaratory judgment. To preserve
the City’s trash collection service for San Antonians, the City sought—and this Court approved—
a temporary injunction to maintain the status quo of the parties’ operations at Starcrest and the
Buda landfill during the pendency of the lawsuit.

ARGUMENTS AND AUTHORITIES
A. Legal Standard.

The purpose of a plea to the jurisdiction is to defeat a cause of action without regard to
whether the claim has merit. Bland Indep. School Dist. v. Blue, 34 S.W.3d 547, 554 (Tex. 2000).
When a plea to the jurisdiction challenges the plaintiff’s pleadings, the Court must determine if
the pleader has alleged facts that affirmatively demonstrate the Court’s subject matter jurisdiction
to hear the cause of action. Tex. Dep’t of Parks and Wildlife v. Miranda, 133 S.W.3d 217, 226—
27 (Tex. 2004). In making this determination, the Court can and must consider evidence relevant

to the jurisdictional facts. Id. Although the Court must construe the pleadings in favor of the



pleader, the party suing the governmental entity bears the burden of showing that the trial court
has jurisdiction to hear the case. Heckman v. Williamson Cty., 369 S.W.3d 137, 150 (Tex. 2012);
Tex. Dep’t of Criminal Justice v. Miller, 51 S.W.3d 583, 587 (Tex. 2001).

Subject matter jurisdiction is essential to the authority of courts or tribunals to decide a
case, for without it, courts or tribunals cannot render a valid judgment. Tex. Ass’n of Bus. v. Tex.
Air Control Bd., 852 S.W.2d 440, 443—44 (Tex. 1993) (noting the court may neither presume nor
waive subject matter jurisdiction). Whether the Court has subject matter jurisdiction is a question
of law. Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 928 (Tex. 1998); Hearts Bluff Game
Ranch, Inc. v. State, 381 S.W.3d 468, 476 (Tex. 2012).

This plea to the jurisdiction is based upon the governmental immunity of the City.> Absent
an express statutory waiver, the State and its subdivisions, including the City of San Antonio, are
immune from suit. City of Houston v. Swinerton Builders, Inc., 233 S.W.3d 4, 10 (Tex. App.—
Houston [Ist Dist.] 2007, no pet.). Immunity from suit deprives the court of subject matter
jurisdiction. Id.; Tex. Dep’t of Transp. v. Jones, 8 S.W.3d 636, 638 (Tex. 1999); City of New
Braunfels v. Carowest Land, Ltd., 549 S.W.3d 163, 169 (Tex. App.—Austin 2017, no pet.)
(governmental immunity protects political subdivisions of the State from suit, depriving the court
of subject matter jurisdiction) (citing Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 694
n.3 (Tex. 2003)). If the Court sustains this motion, the challenged claims must be dismissed.

Speer v. Stover, 685 S.W.2d 22, 23 (Tex. 1985) (per curiam).

2 The City of San Antonio is an incorporated “home-rule” city that derives its power from the
Texas Constitution. City of San Antonio, Texas Charter art. I, §§ 1, 3; TEX. CONST. art. XI, § 5;
see also TEX. LoC. GOV’T CODE § 54.004 (home-rule cities may “‘enforce ordinances necessary to
protect health, life, and property . . . of the municipality and its inhabitants”); TEX. LoC. GOV’T
CoDE §9.008 (recorded city charters are public acts and “Courts shall take judicial notice of
them...”).



B. The Court should consider this motion before any other matter.

Jurisdictional requirements may not be waived and can be—and if in doubt, must be—
raised by a court on its own at any time. City of Austin v. Util. Assocs., 517 S.W.3d 300, 307 (Tex.
App.—Austin 2017, pet. denied). When a party raises the court’s lack of subject matter
jurisdiction, the court can and should address the jurisdictional inquiry at the earliest opportunity.

C. The Court lacks subject matter jurisdiction over Plaintiff’s claim for quantum
meruit.

Seemingly acknowledging that its requests for relief are founded outside of the written
agreements between the parties, TDSL seeks relief in quantum meruit. The City is immune from
this claim.

First, the City has immunity for governmental functions related to sanitation and garbage
removal. “A municipality . . . retains immunity for those governmental functions defined by the
legislature, except to the extent immunity is waived.” Fox v. City of Austin, No. 03-06-00172-CV,
2006 Tex. App. LEXIS 10319, at *8-9 (Tex. App.—Austin Dec. 1, 2006, no pet.). The legislature
has compiled a statutory list of “governmental functions;” per the list, “health and sanitation
services” and “garbage and solid waste removal, collection, and disposal” are governmental
functions as a matter of law. TEX. C1v. PRAC. & REM. CODE ANN. § 101.0215(a)(2), (6). “Where
a function is included in this nonexclusive list of governmental functions, it has been deemed
governmental in nature by the legislature, and [courts] have no discretion or authority to hold
otherwise.” Fox, No. 03-06-00172-CV, 2006 Tex. App. LEXIS 10319, at *8-9. “By designating
the activities of health and sanitation services and garbage and solid waste removal, collection,
and disposal as governmental functions, the legislature has conferred immunity from suit unless a

claim falls within a specific area of liability for which immunity is waived.” Id.



Second, there is no waiver of governmental immunity for quantum meruit claims. City of
San Antonio v. Wheelabrator Air Pollution Control, Inc., 381 S.W.3d 597, 602 (Tex. App.—San
Antonio 2012, pet. denied). The Legislature has waived immunity for certain contractual claims
against a municipality for contracts for goods or services, but “it consciously excluded quasi-
contractual claims based on an implied contract or quantum meruit from the waiver.” Id.; see TEX.
Loc. Gov’t CODE § 271.152 (waiving governmental immunity for certain breach-of-contract
claims).

To that end, the Fourth Court of Appeals has concluded that “based on its plain language,
[Texas Local Government Code Code] section 271.152 applies only to written contracts, and that
quantum meruit claims, being based in equity, ‘are simply not included in section 271.152’s
limited waiver of governmental immunity.”” Wheelabrator Air Pollution Control, Inc., 381
S.W.3d at 602 (quoting Somerset Indep. Sch. Dist. v. Casias, No. 04-07-00829-CV, 2008 Tex.
App. LEXIS 2895, 2008 WL 1805533, at *3 (Tex. App.—San Antonio Apr. 23, 2008, pet. denied)
(mem. op)). Other courts have confirmed this interpretation of the waiver statute. See, e.g., Harris
Cnty. Flood Control Dist. v. Great Am. Ins. Co.,309 S.W.3d 614, 617 (Tex. App.—Houston [14th
Dist.] 2010, no pet.) (section 271.152 does not apply to quantum meruit claims, which are barred
by governmental immunity); Vantage Sys. Design, Inc. v. Raymondville Indep. Sch. Dist., 290
S.W.3d 312, 316-17 (Tex. App.—Corpus Christi 2009, pet. denied) (holding section 271.152’s
waiver of immunity does not extend to quantum meruit claims); City of Houston v. Swinerton
Builders, Inc., 233 S.W.3d 4, 12-13 (Tex. App.—Houston [ 1st Dist.] 2007, no pet.) (plain language
of section 271.152 limits waiver of sovereign immunity to breach of contract, and “lists no other
claims, either in law or in equity;” thus, legislature did not intend to include quantum meruit claims

within the waiver).



Because there is no waiver of immunity for quantum meruit claims, the City retains its
immunity as to that claim, and this Court has no subject matter jurisdiction over TDSL’s quantum
meruit claim. It must therefore be dismissed.

D. The Court lacks subject matter jurisdiction over Plaintiff’s UDJA claim for
declaratory relief.

In addition to its quantum meruit and breach of contract claims, TDSL also seeks
declaratory relief under the Texas Declaratory Judgment Act (“UDJA”). TDSL First Am. Pet.
9 43. Specifically, “TDSL seeks a declaration of its rights, status, or other legal relations under
the Contract, as set forth herein, pursuant to Section 37.004, Texas Civil Practice & Remedies
Code.” Id. TDSL’s claim for declaratory relief is essentially a repackaging of its quantum meruit
claim, in which it asks the Court to declare that the contract it agreed to is now unfair, and asks the
Court to rewrite its requirements.

Once again, there is no statutory waiver of governmental immunity for the declaratory
judgment as asserted by TDSL. “There is no general right to sue a state agency for a declaration
of rights.” Williams v. Tex. Tech Univ. Health Scis. Ctr., No. 10-15-00005-CV, 2015 WL
2452513, at *2 (Tex. App.—Waco May 21, 2015, no pet.) (quoting Tex. Parks & Wildlife Dep’t
v. Sawyer Trust, 354 S.W.3d 384, 388 (Tex. 2011)). The “[Uniform Declaratory Judgment Act]
does not contain a general waiver of sovereign immunity, providing only a limited waiver for
challenges to the validity of an ordinance or statute.” Town of Shady Shores v. Swanson, 590
S.W.3d 544, 552 (Tex. 2019) (emphasis added). “UDJA claims requesting other types of
declaratory relief are barred absent a legislative waiver of immunity with respect to the underlying
action.” Id. at 553. Other than waiving immunity for claims challenging the validity of ordinances
or statutes, the UDJA does not alter a trial court’s jurisdiction. Holms v. W. Travis Cty. Pub. Util.

Agency, No. 03-17-00584-CV, 2019 WL 1141870, at *4 (Tex. App.—Austin Mar. 13, 2019, no



pet.) (citing Sawyer, 345 S.W.3d at 388). Texas courts have consistently held that the UDJA does
not enlarge the trial court’s jurisdiction, but “is merely a procedural device for deciding cases
already within a court’s jurisdiction.” /d.

TDSL’s declaratory judgment action is no more than a veiled claim for relief in quantum
meruit. TDSL asks the Court to interpret rights and obligations in equity outside of the actual text
of the contract. TDSL is thus really seeking declarations of its “rights” in quantum meruit. For
example, TDSL seeks:

e ‘“declaratory judgment that the Contract’s requirement for TDSL to use ‘reasonable
care to ensure that no vehicle of the City or its designated haulers will be required
to wait more than 30 minutes’ does not obligate TDSL to provide a level of service
that guarantees no City vehicle will wait more than 30 minutes if doing so would
result in TDSL experiencing a net negative revenue in servicing the City, and/or
that the ‘reasonable care’ provision does not require TDSL to operate in a net
negative revenue fashion in servicing the City;”

e “declaratory judgment that it is no longer required to provide waste disposal
services to the City through Starcrest at the Contract rates, because such

performance has become impracticable;”

e “a declaration that the Contract imposed an obligation on the City to consider
TDSL’s proposals for rate increase in good faith;”

e “declaratory judgment that it is not required under the Contract to accept

uncompacted bulky waste from the City’s bulky waste collection centers (transfer
stations) at the rates set forth in the Contract, due to impracticability.”

TDS First Am. Pet. 9945, 47, 48, 51.

These arguments are not based on contractual provisions, but rather seek declarations in
spite of the text of the agreements between the parties. These requests that the Court declare that
TDSL should be paid more than it is owed sound in equity. See Excess Underwriters at Lloyd’s,
Londonv. Frank’s Casing Crew & Rental Tools, Inc.,246 S.W.3d 42, 49-50 (Tex. 2008) (equitable
theory of recovery based on quantum meruit is a quasi-contractual doctrine under which one who

provides valuable services may establish that recipient has implied-in-law obligation to pay for

10



value of services when on reasonable notice that provider expects to be paid). They are thus
repackaged claims for quantum meruit over which this court has no jurisdiction. See City of New
Braunfels v. Carowest Land, Ltd., 549 S.W.3d 163, 17071 (Tex. App.—Austin 2017), vacated,
615 S.W.3d 156 (Tex. 2020) (explaining that “a litigant’s couching its requested relief in terms of
declaratory relief does not alter the underlying nature of the suit™).

Thus, even if this Court has jurisdiction over TDSL’s breach of contract claim, it does not
have jurisdiction over TDSL’s declaratory judgment claims as an avenue to get at quantum meruit
relief. A party cannot use a declaratory judgment action as a vehicle to obtain relief it is not
otherwise entitled to receive. See, e.g., MBM Fin. Corp. v. Woodlands Operating Co., L.P., 292
S.W.3d 660, 669—70 (Tex. 2009) (rejecting “a claim for declaratory relief [that] is merely tacked
onto a standard suit based on a matured breach of contract™).

TDSL is attempting to use the UDJA to rewrite its contract with the City on principles of
equity—the Court simply does not have jurisdiction to do that because the City is immune from
these sorts of equitable claims. See Wheelabrator Air Pollution Control, Inc., 381 S.W.3d at 602.
TDSL’s claims under the UDJA, too, should be dismissed for lack of subject matter jurisdiction.

PRAYER

WHEREFORE, PREMISES CONSIDERED, the City of San Antonio respectfully moves
the Court upon notice and hearing to grant this Plea to the Jurisdiction and Partial Motion to
Dismiss for Lack of Subject Matter Jurisdiction, and dismiss with prejudice for lack of subject
matter jurisdiction the claims for quantum meruit and declaratory judgment asserted against it by

Plaintiff, Texas Disposal Systems Landfill, Inc. Defendant further prays that, upon granting this

11



motion, the Court award attorney’s fees and costs to Defendant as the prevailing party under the

UDIJA.? Defendant further prays for such other relief to which it may be entitled.

Respectfully Submitted,

By:

DYKEMA GOSSETT PLLC

112 East Pecan Street, Suite 1800
San Antonio, Texas 78205
Telephone: (210) 554-5500
Facsimile: (210)226-8395

/s/ Bonnie K. Kirkland
Bonnie K. Kirkland
Texas State Bar No. 24074539
Email: bkirkland@dykema.com
Melanie L. Fry
Texas State Bar No. 24069741
Email: mfry@dykema.com
Ryan D. Landry
Texas State Bar No. 24133526
Email: rlandry@dykema.com
Brooke M. Bohlen
Texas State Bar No. 24121915
Email: bbohlen@dykema.com
McKenna Crisp
Texas State Bar No. 24115255
Email: mcrisp@dykema.com

ATTORNEYS FOR
DEFENDANT/COUNTER-PLAINTIFF
CITY OF SAN ANTONIO, TEXAS

3 TEX. CIv. PRAC. & REM. CODE § 37.009; City of New Braunfels, 549 S.W.3d at 178 (trial court can award
attorney’s fees under UDJA following dismissal of declaratory judgment claim for lack of jurisdiction).
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CERTIFICATE OF SERVICE

I hereby certify that on September 21, 2023, in accordance with the TEXAS RULES OF CIVIL
PROCEDURE, I electronically filed the foregoing document with the Clerk of Court using the efile
Texas electronic filing system, which will send notification of such filing to the following:

James A. Hemphill

GRAVES, DOUGHERTY, HEARON & MooODY, P.C.
401 Congress Avenue, Suite 2700

Austin, Texas 78701

jhemphill@gdhm.com

Attorney for Plaintiff

/s/ Bonnie K. Kirkland
Bonnie K. Kirkland
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EXHIBIT A



CAUSE NO. 2022-CI1-06061

TEXAS DISPOSAL SYSTEMS § IN T} . I
LANDFILL, INC.. § THE DISTRICT COURT
§

Plaintiff, §
§ 288" JUDICIAL DISTRICT
VS. §
CITY OF SAN ANTONIO, TEXAS. g
Defendant. g
§ BEXAR COUNTY, TEXAS
AFFIDAVIT OF DAVID NEWMAN
STATE OF TEXAS )
)
COUNTY OF BEXAR )

BEFORE ME, the undersigned authority, personally appeared David Newman, who, after
being first duly sworn and cautioned upon his oath, deposes and states:

1. My name is David Newman. I am over 18 years of age, and [ am fully competent
in all respects to make this Affidavit. All statements herein are true and correct and within my
personal knowledge. I submit this application in support of Defendant’s Original Counterclaim
and Application for Injunctive Relief (“Counterclaim™).

2. [ am employed by the City of San Antonio as the Director of the Solid Waste
Management Department (“SWMD™). 1 have worked for the City of San Antonio since 1997
and in the SWMD in particular since 2008. As Director, I oversee the daily operations of the
Department as part of my duties.

Solid Waste Management Department

3. The SWMD manages the City’s waste collection services that are provided to its

customers (the residents of the City). SWMD provides weekly curbside collection of residential

garbage, recycling, and organics materials to over 368.000 customers, including collection of



recycling and organic materials. SWMD also provides curbside brush and bulky item collection
two times per year. SWMD operates four bulky waste drop-off sites, three household hazardous
waste drop-off sites, and two brush drop-off sites. Additionally, SWMD offers special
collections such as dead animal collection from city streets, bagged leaf collection, and special
out-of-cycle collections. SWMD also collects the downtown litter baskets and over 9,000 illegal
dumping locations and over 250 miles of litter across the City. In total, the City collects more
than 600,000 tons of waste each year.

4. Weekly curbside collections makes up approximately 350,000 tons of that total.
After being collected by SWMD, depending on the material at issue, the material is transported
to either a contracted recycling company, a contracted organics composting company, or a
disposal site. SWMD currently has three contracts for disposal, including the agreement with
TDS, which provide access to three disposal sites within the City. For curbside collection,
collection workers are scheduled to work a 10-hour day and must complete his or her entire route
each day before logging out.

5. Garbage routes are designed to be completed in two truckloads. The collection
drivers will collect the waste from the customers on their assigned routes until the truck is full.
Once full, the drivers travel to a designated dump site (geographically determined) to empty the
load and then return to the route. The drivers then complete the collection of their route and,
once the collection is finished, empty the second load at the disposal site to complete their day.
Any delays in traffic or at the dump site greatly affect the drivers’ ability to finish on time and
provide the necessary service for the citizens of San Antonio.

6. Given the various services provided and the complexities of SWMD’s operations,

providing proper and efficient waste collection services is logistically complicated and requires



the detailed coordination of employees, equipment, and operations, To provide its services,
SWMD employs more than 800 individuals operating out of twelve (12) locations. For curbside
collections alone, we operate over 160 trucks daily. Additionally, there are approximately
another 130 SWMD vehicles operated daily collecting other materials, including bulky
waste/brush, litter, and dead animals. Given the necessary coordination to ensure timely service
on a daily basis, any unforeseen complication can have a ripple effect significantly affecting
operations.

8 In the 1990’s, the City-owned landfill was coming to the end of its permitted life
and new changes in landfill regulations were going into effect, so the City permanently closed all
of its City-owned landfills. In 1993, after engaging in the bid procurement process. the City
entered into three separate contracts with Waste Management. Inc., Browning Ferris (now
Republic Services), and TDS related to the disposal of the City’s regularly collected solid waste.

8. The City originally entered into a contract with TDS for landfill disposal in 1993
(“the Original Contract”). The Original Contract was set to expire in 1998.

9. As part of the Original Agreement, the City and TDS agreed to enter into
negotiations concerning TDS’s potential use and operation of the City’s Starcrest Transfer
Station (“Starcrest™). A transfer station is a site where recyclables and waste are collected from
multiple sources, sorted. and bundled in preparation for processing or transport to a landfill. At
Starcrest, SWMD would have its collection trucks (those nearby to the facility geographically)
dump their collected loads at the facility. These loads would be dumped into larger tractor trailer
trucks that would then transport the load to a landfill or another facility as appropriate (i.e.. for
recyclables). By gathering multiple smaller loads into one larger load for transport, the City

could transport the waste or other materials to their ultimate destination more efficiently and cost



effectively by making fewer trips. Third parties such as residents or commercial trash haulers
could also dump waste at the facility for a proscribed fee (providing a revenue source for the
City). The City had owned and operated Starcrest since July 1982. At the time, the City was
using city-operated trucks loaded at Starcrest to haul waste to TDS’s disposal site in Buda to
satisfy the contractual requirements of the Original Agreement.

10.  The Original Contract was amended in 1995 to extend the contract duration to
September 30, 2025 (“the First Amendment™), which made some modifications to the tonnage
requirements for both parties. In 1998, the City and TDS finalized negotiations related to
Starcrest and executed a second amendment to the Original Contract (“the Second
Amendment”). Under the Second Amendment, TDS would operate Starcrest. The Second
Amendment was set to expire on January 15, 2023, unless TDS chose to extend the contract to
expire in 2025 to coincide with the expiration of the First Amendment.

11. Together, the Original Contract, First Amendment, and Second Amendment are
referred to as the Agreement. 4 true and correct copy of the Agreement is attached as Exhibit B
to the Counterclaim. Under the Agreement, the City has an obligation to deliver a certain amount
of solid waste to TDS for disposal annually (either via delivery to the landfill in Buda or
dumping at Starcrest currently operated by TDS). For its part, in addition to other requirements,
TDS has an obligation to accept up to a certain tonnage from the City at the contract rate. In
operating Starcrest, TDS could accept non-City waste (waste from commercial haulers or private
citizens) so long as TDS gave city-haulers priority of service as set out in the Agreement.

12, On August 2, 2021, TDS sent the City a letter invoking the mediation clause of
the Agreement. A frue and correct copy of the Agreement is attached as Exhibit C to the

Counterclaim. In the letter, TDS claimed that that the annual increases on the disposal rate were



insufficient and attached two invoices to the City. One invoice was for alleged extra costs
associated with bulky waste delivered to Starcrest by the City from January of 2013 through
2021. The second invoice was for alleged costs to make a repair at the facility in October 2017.

13.  TDS had accepted bulky waste at Starcrest without complaint since 2013.
Additionally, TDS had been billing and invoicing the City separately for any bulky waste
dumped at the site, which the City had paid as received. Regardless, to avoid further issue until
the dispute could be resolved. the City immediately ceased delivering bulky waste to Starcrest as
of August 3, 2021, and has not delivered bulky waste to the site since that date. However, the
City disagreed that it owed TDS any payment for either invoice.

14.  On November 19, 2021, the City informally met with TDS to try to resolve the
issues raised in TDS’s August letter. In the meeting, TDS requested an increase in the disposal
fee beyond that required by the Agreement and sought to change how future increases would be
calculated. The City did not agree to the changes because the changes were inconsistent with,
and not required by, the Agreement. Three days later, TDS informed the City that it would no
longer accept dead animals at Starcrest on the belief that the City was collecting commercially
collected dead animals (i.e., animals from vet offices and not off the street) and dumping them at
Starcrest. I communicated with TDS to provide assurances that the City was not dumping
commercially collected dead animals at Starcrest. After that conversation, TDS agreed to
resume accepting dead animals on November 24th. However, two weeks later, TDS announced
that dead animals could no longer be dumped on Saturdays. Additionally, TDS also announced
that Starcrest would close earlier each weekday and would not be available after hours or on the

weekends as it had been before,



1%: On March 9, 2022, the City and TDS unsuccessfully mediated the contract
dispute. The next day after the mediation failed, we began to experience significant delays in
service at Starcrest. TDS reduced personnel at Starcrest and added additional steps for dumping.
Where it had previously rarely taken our collection trucks more than thirty minutes to dump a
load at Starcrest, the trucks now began to experience regular delays of more than an hour (with
some incidents of trucks waiting almost two hours) causing huge delays in servicing the City’s
routes and increasing operational issues. The day after the mediation, TDS also stated that it
would accept no dead animals on any day at Starcrest and has refused to accept collected dead
animals since this date. TDS then filed suit against the City.

16. On May 16, 2022, the City sent its first Notice to Cure to TDS advising TDS to
cure the service delays issues and to accept dead animals at Starcrest in accordance with the
Agreement. A frue and correct copy of the Agreement is attached as Exhibit D to the
Counterclaim. While there were minor improvements in the services times after receiving the
Notice, long delays remained such that the City had to begin diverting trucks to other landfills
for dumping to attempt to prevent the excessive delays from impacting operations. Additionally,
TDS continued to refuse to accept dead animals. The parties later agreed to a second mediation.

17.  In September 2022, pending mediation, the City sent a second Notice to Cure
regarding TDS’s failure to provide priority to City trucks as required by the Agreement and
failure to maintain equipment at Starcrest. 4 true and correct copy of the Agreement is attached
as Exhibit E to the Counterclaim. SWMD’s collection drivers were reporting that TDS was not
keeping with the proper ratio of servicing the City’s haulers before other haulers required by the
Agreement. Also, a scale at the facility was reportedly broken. Both issues were (on top of the

ongoing service issues) contributing to continued delays in service of the City’s trucks. Because



of the service issues and conduct of TDS, despite its best efforts, the City did not meet its
tonnage requirements for 2022 for the first time during the decades-long duration of the
Agreement.

18. On November 22, 2022, TDS sent its response to the City’s default notices. A4
true and correct copy of the Agreement is attached as Exhibit F to the Counterclaim. The letter
also served as TDS’s Notice to Cure to the City regarding alleged defaults by the City related to
the Agreement. The Notice gave the City until January 15, 2023 to cure the alleged defaults
(including payment of over $12,000,000 in alleged amounts owed). Per the Notice, if the City
does not meet TDS’s demands, TDS will deny the City access to Starcrest or, alternatively, will
allow the City access so long as the City pays the standard gate rates charged to third-party
customers (i.e., not the reduced contractual rate in the Agreement). If the City refuses to pay the
gate rate, TDS will prevent the City from using the Starcrest facility. Besides being inconsistent
with the Agreement, using the public gate rate creates additional problems because the public
gate rate uses a different measurement for disposal loads than the contractual measurement such
that it would be impossible for the City to reconcile what amount should be paid for each load
under the Agreement as opposed to what TDS will attempt to charge. As a clear indication that
TDS intends to move forward with its threat to charge the public gate rate, TDS recently
requested a list of City vehicles that would be accessing Starcrest and their cubic yard capacity.
A true and correct copy of the Agreement is attached as Fxhibit G to the Counterclaim.

19, At the end of the November Notice, the letter also exercised TDS’s option to
extend the Agreement for an additional two years to 2025,

20. By separate letter, TDS also sent its annual notice of proposed rate increase to the

City. which acknowledged what the rate should be under the Agreement while also demanding a



higher rate. A4 true and correct copy of the Agreement is attached as Exhibit H to the
Counterclaim. The City responded that the appropriate rate, and thus what the City will pay, is
the rate set by the Agreement.

21.  The City does not believe it has any obligation to pay the invoices sent by TDS or
that there is any default by the City that needs to be cured. Therefore, the City will not meet
TDS’s demands in its November 22" letter and, based on TDS’s threats, as of Tuesday, January
17, 2023, TDS will begin to charge the City the public gate rate to dump at Starcrest. [f the City
fails to pay the invoices for the inflated fees, it is our understanding that TDS will then deny the
City access to Starcrest.

22.  This creates two immediate problems. First, charging the City the public gate rate
is inconsistent with the contract as noted above and will make it impossible for the City to pay in
accordance with the Agreement given the differences in how the public gate rate and contract
disposal rate are calculated (see 418 above). In short, TDS will create a situation where the City
has no ability to track the tonnage dumped at Starcrest so that the City can properly issue
payment per the Agreement.

23.  Second, even more critically, denying the City access to Starcrest would impact
SWMD’s ability to complete daily collections in a timely and efficient manner, which will have
a ripple effect throughout the Department’s operations (including increased costs for equipment
and personnel). The City contracted for three disposal sites, and contracted for priority of service
at Starcrest, because it is critical that the City have sufficient disposal access to meet its daily
operational needs and failure to have such access, even for one day (or as little-as a-eoyple of
hours), impacts the City’s ability to provide the services depended on by its residents and,

ultimately, public health if it cannot meet those needs. Waste services is an essential City-



service. If TDS were permitted to deny access to Starcrest and deprive the City of that disposal
site, the City, and the public’s health and safety. will be exposed to probable and imminent harm
as the City’s services will be immediately impacted.

24. I am a custodian of records for the SWMD. Attached to the Counterclaim are five
documents:

Exhibit B — The Agreement (the Original Contract, First Amendment, and
Second Amendment

Exhibit C — TDS’s 08/02/2021 correspondence invoking mediation
Exhibit D — The City’s 5/16/2022 Notice of Default to TDS

Exhibit E — The City’s 9/16/2022 Notice of Default to TDS

Exhibit F — TDS’s 11/22/2022 correspondence regarding “default”
Exhibit G — TDS 1/11/2023 correspondence regarding truck information
Exhibit H — TDS"s 11/22/2022 correspondence regarding 2023 rates

These documents are kept in the regular course of business, and it was the regular course of
business of the City for an employee or representative with knowledge of the act, event,
condition, opinion, or diagnosis, recorded to make the record or to transmit information thereof
to be included in such record:; the record was made at or near the time or reasonably soon
thereafter.

25. The attachments to the Counterclaim, Exhibits B through H, are the originals or

exact duplicates of the originals.”

Further affiant sayeth not.

%m .

SUBSCRIBED AND SWORN TO before me, the undersigned authority, on this (2
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9/9/93

AN ORDINANCE

AUTHORIZING THE CITY MANAGER TO EXECUTE
CONTRACTS WITH TEXAS DISPOSAL SYSTEMS AND
BROWNING-FERRIS INDUSTRIES FOR PROVISION OF
SOLID WASTE DISPOSAL SERVICES, ALLOWING FOR
TERMINATION UPON PERMIT ISSUANCE FOR THE
REGIONAL ENVIRONMENTAL ENTERPRISE ZONE
FACILITY, PROVIDING FOR TIPPING FEES AND
QOTHER TERMS OF THE CONTRACTS; AND
APPROVING A BUDGET.

* * * * *

WHEREAS, the City of San antonio finds it necessary to close and
is 4involuntarily closing the Nelson Gardens Landfill, 1its
facility for disposal cf solid waste, and 1s TnOW planning,
designing, and developing a new facility which will serve such
purposes, (a regional environmental enterprise zone) which will
not be permitted and operational for several years; and

WHEREAS, 1t is necessary for the City to locate and contract for
alternative landfill sites on an interim basis, and landfills
are available, owned and operated by Texas Disposal Systems,
Browning-Ferris Tndustries and others; and

WHEREAS, City staff has sought and been provided, informed and
competitive proposals from those firms which have Class I
landfill space available; and

WHEREAS, the City staff has prepared evaluation and comparison
of those propesals; and

WHEREAS, the City Council has considered the cost of interim
services, the guality ot service, the various terms and
conditions of the various proposals and i1s 10w prepared to
celect the proposals for negotiation and development of a
detailed contract; and

WHEREAS, Texas Disposal Systems and Browning-Ferris Industries,
the two firms which have been selected, have submitted proposals
deemed in the best interests of the Ccity; NOW THEREFORE:

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. That the City Manager and his staff are authorized
to finalize negotiation of contracts with Browning-Ferris
Industries and Texas Disposal Systems for interim landfill
services. The contracts should be prepared on the basis of the
business terms set out in the proposals which have been
submitted and addendums and additions thereto, incorporated
herein by reference, and on file in the Office of the Director
of Public Works.



SECTION 2. The final contracts shall provide for City use of
the landfills as set out in the two proposals with volume
allocated at approximately 100,000 tons each per year.

SECTION 3. Said contracts will provide for the City to have the
option to terminate upon issuance of a permit for the Regional
Environmental Enterprise Zone Facility which the City is
currently planning.

SECTION 4. Fees to be charged the City (tipping fees) shall be
in accordance with the proposals submitted. Attached hereto and
incorporated herein are schedules showing the costs of. each
proposal (rate per year and also a cumulative total).

SECTION 5. The amount of $2,900,000.00 is appropriated and
encumbered into the Solid Waste Operating Fund for Fiscal Year
93-94 as follows: Fund No. 55-001, Activity No. 55-01-03,

Index Code 482604 and authorized to be paid to Browning-Ferris
Industries. ’ '

The amount of $1,100,000.00 is appropriated and encumbered into
the Solid Waste Operating Fund for Fiscal Year 93-94 as follows:
Fund No. 55-001, Activity No. 55-01-03, Index Code 482604 and
authorized to be paid to Texas Disposal Systems.

Funding for the following fiscal years will be provided for
during the regular budget process and approved by the City
Council. The contract shall contain an option for terminatiocn
should insufficient funds be provided for such purposes in any
future City budget.

PASSED AND APPROVED this day of , 1993.

ATTEST:
city Clerk .
o 78715
APPROVED AS TO FORM: < il .
City Attorney W

SEP 15 1993



AGREEMENT

This Agreement is executed by and between Texas Disposal Systems Landfil, inc.,
a Texas Corporation (hereafter TDSL) and the City of San Antonio (hereafter City)

pursuant to Ordinance 78715 of September 15, 1993.

The City solicited bids for Municipal Sclid Waste Disposal Service through Request
for Proposal 93-227 and its Addendum, (hereafter RFP) and TDSL responded thereto and
the parties have therefore entered into this Agrecment True copies of the RFP and
TDSL’s response thereto are attached hereto and incorporated herein for all purposes as
respectively Exhibits A and B. The provisions of this Agreement shall coptrol in the event
of any conflict between the provisions contained herein and Exhibits A and B attached

hereto.

L Term.
This Agreement shall be effective until midnight September 20, 1998. Itis further
provided that this Agreement may be extended by the parties hereto for not more
than five (5) consecutive one year terms beginning at the end of the initial five (5)
year term through written agreement not less than pinety (50) days prior to the end

of the initial term and each consecutive one year term thereafter.

2. Binding Effect.
Section 13.00 of the RFP is modified as follows:

This Agreement shall be binding upon Texas Disposal Systems Laadfill, Toc.
(TDSL), its suecessors and assigns. TDSL shali require as a condition to any sale

or transfer of a substantial amount of the assets of TDSL that the purchaser or

s ety
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assignee expressly assume and perform the obligations of this Apreement. Any
subsequeat purchaser or assignee holding a substantial amount of the assets of
TDSL shall be deemed to have assumed the obligations of this Agreement and shall
have the same liability for the performance of these terms as if such purchaser or
assignee had executed this Agreement omginally. For the- purpose of this

Agreement, the term "substantial® shall mean a majority in asset value.

Performance Bond.

Section 10.0 of the RFP is modified to delete the requirement for a performance
bond. In lieu of a performance bond, upon any default under this Agreement, the
City shail have a right of specific performance to enforce the terms of this
Agreement against TDSL. In the event of defauit under !the terms of this
Agreement, the City not being in default, will have the right to dispese of its
municipal solid waste at ome or more alternative landfills within 90 miles of the
Starcrest Drive Transfer Station and will be reimbursed for any increased costs to
dispase of its waste at the alternative landfill. The Hability of TDSL for such cost

differential shall be limited to six months immediately following the date of defauit.

Financial Statements.

Section 11.01 of the RFP is hereby deleted. Notwithstanding any other provision
of the RFP to the contrary, TDSL shall not be cbligated to furnish to the City
financial information concerning its operations. However, if for any reason, TDSL
proposes changes in the payment rate (cost per tom), the City will have the
opportunity to review current financial information of TDSL directly related to this

Agreement, and supporting cost accounting data to justify the proposed increase.

R i Ly ]



Close Proxdmity.

City deems the TDSL landfill site to be in "close proximity to Bexar County”

whenever such term iIs used in the RFP.

Disposal Rates.
Subject only to the adjustments set forth in this Agreement, TDSL will accept the

City's solid waste at the TDSL landfill at 7500 FM 132‘7, Buda, Texas, 78610, at the

following rates:

All Rates Quoted
Per Tom: VYear1 Year? Yeard Year 4 Year S Tears 6-10

Base Rates: $9.40. $9.40 $10.90 $12.30 $1140 $1140

The following terms and conditions are applied to the above rates:

A, The base rate may increase to $10.90 per ton for the 3™ and 4 year of this
Agreement, and in the 5 year and any extension the base rate may increase
to $11.40 per ton, to cover the increased costs of Subtitle I3 of RCRA Such

increase shall be at the sole discretion of TDSL.

It is agreed that there will be no rate increases to the base rates provided for
in this Section 6 of the Agreement due to the rate of change of the consumer

price index for the first three (3) vears of this Agreement. Provided, however

Dl

that the consumer price index rate of change for the third contract year shall
'_,-"—'-‘——-—

be added or subtracted from the base rate of the third contract year prior to

the application of the copsumer price index rate then current at the

beginning of the fourth contract year, to establish the adjusted base rate for




the fourth contract year.

However, the increase so provided for the fourth year shall not exceed 5%
of the base rate for the third contract year but any remaining percentage not
applied in the fourth contract year may be carried over to the subsequent
contract years, but shall not exceed 5% for the subsequent contract years
including the addition of the then current consumer price index rate of

change.

Example of Application, CPI Adjustment for the 4* year:

1090+ CPI rate for year 3 = +
CPI rate for year 4 =
rate for the fourth year, but capped at 5% of 10.90

A rate increase for any extension of this Agreement, attributable to the rate
of change in the consumer priée index (CPY), shall be calculated by applying

the then current annual rate of the consumer price index and any remaining

unused portion of the CPI impact for the third contract year with a cap of -

not more than a 5% increase for any contract year.

Any fees or charges attributable to the volume of waste received from the
City of San Antonio levied by the Texas Natural Resources Consejvation
Commission or other governmental authority which are applicable to one or
more landfills then being used by the City, shall be passed oo directly to the
City in proporticnate amount. Any fees or charges which are not applicable
10 one or more of the City’s other landfills are subject to review with respect
to whether the charges should be passed on to the City. If the parties cannot

mutaally agree upon the assessment of these fees, either party may teyminate

4



this Agreement without penalty within sixty (60) days following written

notification of such intent.

Any state fees levied by the Texas Natural Resources Coaservation
Commission (TNRCC), which impact Type I landfills in the state and are not
location specific, will be passed on directly to the City. The State fee at the

initiation of this Agreement is $1.25 per ton

Taese rates do not include special wastes as such term is defined in the RFP.
The rate for special waste shall be the same rate charged to ail other similar

customers of TOSL for that waste.

TDSL agrees to accept up to 350,000 tons per year of City waste hauled by
any City vebicle or designated hauler during the term of this Agreement at
the rates set forth above. All waste accepted by TDSL under this contract
shall be deemed to be the City’s waste or within the responsibility or control
of the City. The City agrees to deliver to TDSL approximately 100,000 tons
of sofid waste per year during the term of this Agreement. The City shall
deliver its waste on a regular basis, but the weekly volume may vary
depending upon the City’s work schedule and disposal plan. The operations
and maintenance of the City’s Starcrest Transfer Station will also affect the
weekly volume. The City does not guarantee delivery of any set tcanage or
volume of waste to TDSL during any one year or over the term of this
contract but does intend to haul to TDSL waste processed through the

Starcrest Drive Transfer Station.
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The City and TDSL agree to enter into negotiations regarding the use of the
City’s Starcrest Transfer Station by Texas Disposal Systems, Inc. (TDS) for
disposal of commercial solid waste collected in San Antomic provided;
however, no commitments are made by either party at this time.

TDSL égre% toa.ssmt the City in expanding ﬁs citizens drop off centerl at the
Starcrest Transfer Station. Such assistance sball include providing ten {10}
sixty (60} cubic yard roll off containers at no additional cost. TDSL will also
provide daily roll off truck service to dumgp the roll off boxes inic open top
transfer trailers, and a trausfer trailer tipper at the TDSL Landfill to dump
the City’s open top transfer trailers. The TDSL commitment is subject to the
City purcha}sing open top transfer trailers, building the citizens drop off
center, transporting approximately 220,000 tons per year of municipal solid

waste to TDSL, and providing TDS with truck access to the remanuing

~ operating capacity of the Starcrest Transfer Station at City cost for dumping

municipal solid waste collected in the San Antonic area.

7. Indemnmity.
Secticn 7.00 of the RFP shall be modified as foliows:

Coniractor covenants and agrees to fully indemnify, defend and hold harmless City

and the agents, employees, officers, directors and representatives of City, individually

or collectively, from and against any and all costs, claims, Hens, damages, losses,

expenses, fees, fines, pepalties, proceedings, actions, demands, causes of action,

liability 20d suits of any kind and nature, including but not limited to, personal

injury

or death and property damage, made upon City directly arising out of,

resulting from or related to Contractor’s activities under this contract, including any

6
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acts or omissions of Contractor, any ageut, officer, director, representative,
employee, contractor or subcontractor of contractor, and their respective officers,
agents, employees, directors and representatives while in the exercise or performance
of the rights or duties under this Coatract Contractor shall promptly, hereof, advise
City in writing of any claim or demand against City or Contractor known to
Contractor related to or arising out of Contractor’s activities under this Contract

and shall see to the investigation of and defense of such claim or demand.

Contractor agrees to list City as additional insured on coverages as specified in City

of Sau Antonic Request for Proposal #93-227 dated March 30, 1963,

Paragraph 3.07 of the RFP is amended to provide that TIJSL skall not be obligated
to maintain an office or ather such facilities in the City, but must provide the pame
of an emergency contact person and a cusrent telephone number and local pages

pumber where that person can be reached in an emergency.

Recyceling Arvea.

The requirement set forth in Paragraph 3.08 of the RFP for TDSL to maintain a ten

{10} acre recycling site at the TDSL landfill is waived.

Discontinued/Interruptions of Operations.

Paragraph 3.09 of the RFP is amended as foilows:

In the event TDSL is required to discontinue or interrupt its operations, City shall

have the right to terminate this Agreement if such discontinuance or interruption

& e gy
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is the fault of TDSL provided; however, that any interruption of six months, for

whatever cause, will give the City the right to terminate this Agreement.

Hours of Operation.
Section 3.04 of the RFP is modified as follows:

The obligations for TDSL to maintaia normal hours of operation in Paragraph 3.04
shall be modified to apply to the hours of 7:00 a.m. io 7:00 p.m. on Monday thru
Saturdays. However, TDSL will agree on an emergency basis to extend its hours of
operation for receiving the City’s waste. To initiate emergency operations the City
is required to notify TDSL by phone prior to 4:00 p.m. on the day that such

extended service is nceded.

Termination.

This contract may be terminated by the City at the end of =ither the third or the
fourth year of this Agreement in order to initiate City operation of its Regional
Environmental Enterprise Zone (REEZ) landfillfresource recovery facility. Such
termination requires 60 days written notice to TDSL and only applies if the City has
permitied and prepared for opening a new municipal solid waste landfill to receive

this waste. There shall be no penalty for such terminatioa.

Bead Animals.
Dead animals collected by the City shall be allowed to be commingled with the
residential solid waste stream and will be charged according to rates identified in

Section 5 of this Agreement.
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i4.  Compliance with RFP.
TDSL shall be deemed to be in compliance with the RFP (Exhibit A) upon the
execution of this Agreement. To the extent of a conflict between the terms of this

Agreement and RFP (Exhibit A), the terms of this Agreement shall control.

15, Notices.
Whenever wriiten aotice is required herein to the City, it shall be given to the pubiic
works director at the address noted in Exhibit A Whenever written notice is
required herein to TDSL, it shail be given to the address notice in Exhibit C. All

written notices required by this Agreemeat shall be given by certified mail, return

receipt requested.

' L . &
SIGNED AND EXECUTED this // * day of, 1994: @
o " CITY OF SAN ANTONIO @ |
ATTEST: !
;ﬁ : j /’67, 2t s éi“ Z L%—'_O

Tike: & (lepe— (). J - | ALEXANDER E. BRISENC
[ ! City Manager

ACCEPTED AND AGREED TO IN ALL THINGS this _#Zday of Zuwary 19%: &

TEXAS DISPOSAL SYSTEMS




SIMVBRY OF COST FROPCSALS

OPTICHNH# TIC

COMPENY Texas Disposal Systems -
TONNAGE 100,000 annually DATE 9/9/53
YEAR TONNAGE RATE* TOTAL- COMULATTIVE
1 100,000 §12.65 51,265,000 51,265,000
2 100,000 §12.65 $1,265,060 52,530,000
3 100,000 514.15 $1,415,000 $3,945,000
4 100,000 514.15 51,415,000 55,360,000
5 100,000 ° $14.65 51,465,000 56,825,000
Avg. :
TOTAL: 500,000 §13.65 56,825,000
PRESENT VALUE: 55,566,226

ASSUMPTICONS: a) 100,000 is not "take or pay") . b} Transportation is
by City at $2.00/ton. c¢) All waste is processed through Starcrest

transfer station.
*Rate is to be adjusted as follows:

Rate per ton shown . $12.65 first 2 years

Subtract $2.00 per
ton (City will provide

transportation to
disposalsite)...............-2.00

To be paid to TDS $10.65

Includes $1.25 State
fee (base rate is
$9.40 per ton).




SUMMBRRY OF COST PROPOSALS

CCMEPANY BROWNING-FERRTIS INDUSTRIES

100,000 annually

TONNAGE
YEAR TONNAGE RATE*
1 100,000 $11.25
2 100,000 $13.25
3 100,000 $14.25
4 100,000 $14.25
5 100,000 514.25
Avg. :
TOTAL: 500,000 £$13.45

PRESENT VALUE:

ASSIMPTICNS: a) $9.00/ton tonnage

second. b) No growth in volume.
increase. d) BFI will accept 100,000

*Rate is to be adjusted as follows:

Rate shown per ton .
State fee
Base rate

The quoted rate
includes the $1.25
State fee (base
rate is $10.00 per
tcom)

CPTION# B3A

DATE 9/9/93

TOTAL COMULATIVE
$1,125,000 51,125,000
51,325,000 52,450,000
$1,425,000 $3,875,000
51,425,000 55,300,000
51,425,000 56,725,000

6,725,000
35,475,064

billed first, this amount

c) Years 3, 4 and 5 include 5% CPI

tons.

$11.25 first year

$10.00 per ton



SUBTECT: Request for Proposal- TYPB IV SOLID WASTE DISFOSAL SERVICE (93-226)







'cealod Proposals are invited and Will B8 rEceavews oy we ~=w =0 ST
Municipal Solid Weste Disposal Service.

Prcposalsmstbemademthe Proposal Fornsan:!inaccorda.nczwith instructions to
Proponents furnished by the Department of Public Works (the "Department"). Copies cf
the Proposed Forms are attached hereto.

The defined terms appearing in the General Specifications apply to all contract
documents.

1s must be made upon forms published by the Department. The Department will
furnish copies of the contract doaments and Farm of Contract to prospective

proponerrtsuponra;\mﬁt.

, along with five copies of the Propesal, must be delivered to, and be on
file with, the Office of the City Clerk secord floar, City Hall, 100 Military Plaza,
san Antonio, TX 78283-3966 on or pefore April 19, 1993 at 2:00 p.m. The envelope
containing the Proposal must be sealed and plainly marked "Proposal for Municipal

Solid Waste Dispesal Service”.

Proposals will be evaluated and a selection will b= made with 120 days. The selectec
Proponent will be awarded the contract through an ordinance of the City approving am
adopting the contract doouments, providing far its enforcement and peralties as
provided by law.

A proposal bord ar cartified check must accarpany the Proposals, in accordance with
the Instructions to Proponents. The city reserves the right to reject any Qor all
, to waive irreqularities and/or informalities in any Propesal, ard to make

an award in any manner, consistent with law, deemed in the best interest of the City.

City of San Antonio
By: Department of Public Works

City of San Antonio

Date: March 30, 1993



B M ——— -

1. REI:E]PTNDOPENIIC OF FROPOSALS

The City of San Antonio (the "City") invites

the forms attached hereto, all information an
filled in. Proposals will be received at
City Hall, second floor, 100 Military Plaza.

Antonio, Texas 78283-3966, amd plainly marked
Solid Waste Disposal Service'.

5. INSTRUCTIONS

the office ©

and will receive Proposals on
which must be appropriately
f the City Clerk,
Box 839966, San

wproposal for Municipal

All requests for clarification on any item in this RFP shall be submitted
in writing by April 12, 1993. A pre-proposal conference will be held at
public Works, 114 W. Cammerce, 6th floor, Conference Rocam on april 5,
19993 at 1:00 p.m. ATy amercments or clarifications will be developed as
expeditiously as pessible ard distributed to all proporents.

selection of contractor will be made on the basis of information contained
in the preposals. At its discretion, the City may ask for a direct
presentation.

3. PREPARATION OF THE PROPOSAL

AllproposaJSm:stbeFreparedamsigmdbythepmpomntintheform
attached hereto. additional copies of the Proposal Form may be obtained
£rcmt.heCityupmrequast. All blank spaces in each Procposal Form
together with a;propriatesd-xedul mstbe(oc:xpletedinfullini.nk)or
typedritten,inbothwrdsardfigmm.

1f a rate price already entered by the Proponent is to be altered, it
shallbecmssedwtwithinka:ﬁthenewmitpriceorlmpsmbid
enteredabcveorbela-rit,aminitialedbythepmpmentinmk.

'meprcposalsreceivedwillbecmparedmthebasisofthesmmatimof
thelmpsmamumtSbidardtheproductSOfthequa:rtitiaof items
listedattheratepricebid. Incaseofadiscrepa.mvbetweenthetctal
showninthe?:oposala:ﬂthatobtainedbyadﬁ:qthepmmctSofthe
ities of items at the unit prices, men.:nitpricasaswrittenwtin
uordsinmeproposalmgnllgovemwerrorsfammsaidprcdmts,
ard in addition, will be corrected.
Eadxpchcsal,togetharwithapprcpriatewes,mmmittadma

sealedemel@ebearmgmtheamsidethenameofthepmpment,hm
, phone rumber, fax mumber, ardplaj.nlymarkec.i“Proposa.l far
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Any Proposal received after the time ard date specified above shall not be
considered.

4. PROPOSAL SECURITY AND EVIDENCE OF INSURANCE

E:adm?roposalmstbeampaniedbyaborﬂoracertifiedmed(ofthe
Proponent, drawn on a national bank, in an amount equal to one million
dollars ($1,000,000.00), as a guarantee on the part of the proponent that
he will, if called upon to do sO, accept and enter into a contract on the
attached fam (or such form as may be mrtually agreed upon by the City ard
the selected Proponert), tope.rfomtheworkcovemdbysudlprcpcsalam
the rates statedtheminardtofmishacorporatesurety for its
fajthful amd entire fulfillment. Checks and bords will be returned
pramptly after the City and the selectaed Proponent have executad the
eortract, or, if no proponent’s Proposal has been selected within ane
hundred twenty (120) days after the date of the opening of Proposals, upon
demardoftheProponentatanytimemereafter, solorgashehasmtmen
notified of the acceptance of his Proposal, Each Proposal must also be
accampanied by a certificate of insurance evidencing the coverages set
forth in Section 9.00 of the General Specifications.

5. LIQU]DATEDDPI@EESFORFAIIURETOENTTRDFIOT}ECDNTRACI

The contract shall be deemed as having been awarded when formal notice of
award shall have been mailed by the City to the Proponent by certified
mail, retuon receipt requested.

The Proponent to wham the contract shall have been awarded will be

ired to execute five (5) copies of the comtract on the form attached
hereto (orsudufomasmymmallybeagreedup:nbymedtya:ﬂthe
celected Proponent) and to furnish insurance certificates, all as
required. Incaseofhisrefusalorfailmtodosowithintwenty (20)
days after his receipt of formal notice of award, Proponent will be
considered to have abandoned all his rights and interests in the award,
Proponents proposal security may be declared forfeited to the City as
liquidatadda:ragesardtheamIdmyﬂmhemadetothemxtbnﬁt
qualified Proponent <r the work may be re-advertised for Proposals as the
City may elect. such forfeited security shall be the sole remedy of the

city.
6. SECURTTY FOR FATTHFUL PERFORYANCE

the successful Proponent. Mletteristobesig:-yedbyanautrbrizad
tive of the surety together with a certified ard effectively

dated copy of his power of attorney attached thereto.

'meswcssrulmentwillberequjmdmfmishaperfo:mamebordas
security far the faithful performance of this contract. Said performance
mdnstmmmammta;\nlmﬂwmnmmaprim,MSaidm
mayprcvideforaproratedredm:tiontlminamxanyovermetemof

the contxract.



. certificate from T8 Sukewy —=~~== —
full shall accompany the bord.

'meformoftmw'disapperﬁedhereto.

The surety on the bord shall be a duly authorized corporate surety
authorized to do business in the State of Texas.

7. POWER OF ATTORNEY

Attorneys-in-fact who sign bords must file with each bond a certified amd
effectively dated oopy of their power of attormey.

8. SCOPE OF WORK

memrkmﬂerthismmctsrallmistofthe jters contained in the
including all incidentals necessary to fully complete said work

Each proponent shall fully acquaint himself with conditions relating to
the scope ad restrictions a . the execution of the work under the
contract. Proponemnts shall thorcughly examine ard ke familiar with the

Ceneral Specifications.

The contractor will provide a Disposal Site for disposal of municipal
colid waste collected by the city. It is also expected that the Proponent
will divulge infarmation concerning the corditions at the dispesal site
and at other locations chat may affect this work.

ion of any Proponent to receive cr examine any form,
instrument, addendum or other document, or to acquaint himself with
conditicns existing, shall in no way relieve him of any cbligations with

tohisprq:csalortothemntract. 'n'secityshallmakeallsudq
doaments available to the Proponents.

shall make his Gwn determination as to caorditions and shall

The Proponent
assume all risksa:draﬁporsibilityardsmn c:mpletethework in ard
i sthout extra cost to the

city.

The Proponent’s attention is directed to the fact that all applicable

State laws, mnicipal crdinances, axﬂtheml&sardregulatiots of all
autharities having jurisdiction cver the work to be performed shall apply
tothecarl:ractthru.xgtwt ard they will

in

:

contract as though written'wt in full
10. ADDENDA AND EFLANATICONS

E:vcplamtiasd&iredbyaprcspectivepmponemshallberequgtedfm
the City in writing, ard if explanations are necessary, a reply shall be
mdeintnefo:mofanpdderdmn, ampyofmid'lwillbeforwazﬂedtoeadu
Proporent. Every for such explanation shall be in writing
addressed to Mr. John L. German. P.E., pirectcor of Public Works, Public

works Department, City of San Amtonio, P.O. Bcx 839966, San Antonio,

bedeemedtobeincludedinthe
the contxact.
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pdderﬂaissuedtopmspectivepmpcnemspricrtodateofrweiptof
shallmmeapartoftmcont:'actdocmer!tS, ard all Propesals

chall include the wark described in the Adderda.

No inquiry received within seven (7) days of the date fixed for the
sutmission and opening of Proposals will be given consideration.

and all such interpretations ard any supplemental instructions will be
in the form of written Addenda, which, if issued, shall be mailed by
certified mail, returm receipt requested, to all prospective Proponents
(at the respective addresses furnished for such purposes), not later than
five (5) days prior to the date fixed for the opening of Proposals.

reserves the right to recuest additional information from

The City
contracter during any phase of the propesal evaluation process. The City
reserves the right to negotiate minor corditions pricr to contract award.

Tre City shall not pe responsible for any costs incurred by the
contractars in connection with this RFP. Contractors shall bear all costs
associated with proposal preparaticn ard sutmissien, attendarce at the
pre-proposal conference and attendance at final selection interview.

11. M,ADDRESSNDLEEALSIAIUSOFTHEPE@PONENT

'nnepropcsalmzsti:emwerlysignedininkardt}:eaddrasofthe
Proponent given. The legal status of the Proponent, whether corperation,
partnership, shallalsobestatedintheprcposal.

A corperation shall execute the Proposal by its duly authorized officers

its ccrporate by-laws and shall also list the State in
j shall give full names

ardaddraﬁsesof all partners. partrarshlpa.rd individual Proponents will
berequj:edtostatemtheproposalthemmﬁofallpe:sonsin

The place of residence of each Proponent, or the office address in the
caseofafirmorcmpany, uithccxmtyardstataardtelepmnenmbe.r,

mist be given after his signature.

Ifthepmpa'\entisajointvenmrewsistingofacmbinationofanyor
all of the above entities, each joint venturer shall execute the Proposal.

Anyone signing a asanagemofammercrotherswtmit
with his Proposal, leqalevidemeofhjsa-.rthoritytodoso.

acceptance of the as a qualified, resparsible . The
City the right to determine the ard ibility of
a Proponent frad jts knowledge of the ‘s qualifications and fram



e L “ie"a qualified, responsible Proponert. e cicrero T o
ra:;tﬁ:edtofurnishumsfouwirq i.nformatimswomtsumeroathbyhim:

(2) An itemized list of the Proponent’s equipment available for use
on the contract.

(b) A copy of the latest available financial statements of the

Proponent its parent corporation if individual subsidiary er

division financial statements are not prepared ard generally
available) certified by a rationally recognized firm of
independent certified public accountants.

(c} Bfidencethatthepropamisingoodsta:ﬂin;mﬂerthelawsof

the State of Texas, ard, in the case of corporations organized

uder the laws of any other State, evidence that the proponent is
1icensedtodobmirﬁsmﬂinqoodstarﬂingurderthe laws of
thesmceof'rem.sQrasmrnstatmentthatitwilltakeall
neoessarYactimtobecmESOIioenseiifitsProposalis

accepted.

In the event that the City shall require additional certified supporting
data regarding the qualif jcations of the Proponent to determine whether he
is a qualified, responsible Proponent, the Proponent may be required to
furnish any or all of the following information sworm to urder cath by

him:
{a) Evidence that the Proponent is capable of performing services as
required in the contract documents.

(b) Evidence, in form and sukstance satisfactory to City, that
ha.sbeeninexis‘tHEEasagoi:qccncernformrEthan
five (5) years ard possesses not less than five (S5} years actual
operating experience as a going concern in Type I landfill
operation.

(c) Evidence, in form and substance satisfactory to City, that
proponentpossess&asagoﬁ'qcormmthemanagerialand
financial capacities to perform all phases of the work called for
i documnents

(d) Evidence, in form and substarce satisfactory to City, that
'seqaeriamasagoirqcammin'xypellardﬁll
operation derives from operations of camparable size to that
contemplated by the contract doauments.,

Cotractar guarantees that contractor has adequate landfill

the duration of the contyact pericd. During the
contract pericd, should the estimated facility life be less than
three (3) years, the contractor must notify the city in writing
ofﬂﬁSStaananie:q:lamgtepr_sbeirqtake.nbyconmctorw

(e)

(£} Such additional information as will satisfy the City that the
Propenent. is adecuately prepared to fulfill the contxact.
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requirements -, -
qualifications of jts parent corparaticn ard subsidiaries of the parernc.

13. Disqualification of Proponent

mtimerﬁedt.obeane.vdﬂaustivelistofcausesfor
disqualification, any ore aor more of the following causes, among others,
may be considered sufficient for the disqualification of a proponent ard

the rejection of his proposal.

Although

(a) Evidence of oollusion among Proponents.

(b) lack of campetency as revealed by either financial statements,
experience or equipment statements as sulmitted, or other

factors.

(c) Lack of responsibility as shown by past wark, judged from the
standpoint of workmanship as submitted.

(d) Default on a previcus City contxact fcr failure to perform.

14. BASIS OF THE PROPCSAL

1s with respect to "Municipal Solid Waste Disposal Service" are
colicited on the pasis of rates for cperaticn of the lardfill. Proposals
willbecmpare:lmthebasisoftheratspmposed. The rates as written
axtinuurdsintrnprcpcsals shall govern and any errors fourd will b=

corrected.

During the course of this contract the City will transport solid waste to
sites located within Bexar County cr in clese proximity thereto. Upcn
receipt and analysis of the submitted bids, the city reserves the right to
award a single ar mitiple contracts. All submitted bids must include the -
cost of operation and compliance with Texas Water Comission regulations

i costasmaybeeffa:tivea.ftercx:tober
Future disposal cost increases after the first two years, will
beaedt.otheo:smrPricenﬂex (CPI) for Urtan Wege Earrers ard
Clerical Workers (All Items) ardwillbeeappedatalevelmttoexceeda
5% j::::easepercatractyeard:xi:qardaftarthethudyearofme
contract. The City of san Antonio is requesting imdividual bids for the
following Disposal Service Options:

CPTION I

solid wastes will be transparted to the City’s transfer station.
This facility is permitted to hardle 100,000 tons of waste per
year, Under this option, the City guarantees the delivery of
Go,momrsofwasteperyear. furing the course of this
contract, theCitywillq:erateardma.intainthetrarsfer
station, However, the city will consider the leasing of its long

i i i to the successful contractor.
'mec,nstattrih:tedtohaulirq, for the purpose of this contract,
will be estimated $1.00 per mile.

e iy et



B. Dispcsal at the contractors disposal [acllility.

OPTICH II

City will guarantee the delivery of 50,000 tons of solid

wastes at the contractor’s disposal facility. It is
aticipated that this tonnage may increase to as much as 100,000
tons, bxtt.hecitydoesmtguaranteethjsanmnt.

Disposal at the contzactors disposal facility.

OPTIN II1

city will guarantee the delivery of 100,000 tons of solid
wastes at the contractor’s disposal facility. It is
anticipated that this tonnage may increase to as much as 150,000
tons, b:tmeCitydoaﬁmtguaranteeunsammt.

Disposal at the comtraciors disposal facility.

OPTION VI

City will guarantee the delivery of 200,000 tons of solid
wastes at the contractor’s disposal facility. It is
anticipated that this tonnage may increase to as much as 350,000
wons, b:ttheCitydoeﬁmtguaranteethisa:mnt.

Disposal at the contractars dispesal facility.

16. METHOD OF AWARD

The City reserves the right to accept ary Proposal or to reject all Proposals,
ard to waive defects ar irreqularities in any Propesal. In particular, any
alteration, erasure or interlineation of the contract documents ard of the
sha.llre:ﬂertheaccnrpa:wirgpmposal irregular and subject to (but
not requiring) rejection by the City. The City intends that the contract shall
be awarded within one twenty days (120) following the date the
are sutmitted. The contract shall become effective 10 days after

Proposals 2
City Council arproval.

]



CONTRACTCR 'S FROPFUSAL
FOR

MUNICIPAL SOLID WASTE DISPOSAL SERVICE

TO: ‘The Director of public Works of the City of San Antonio

Proposal of

(a parthership) (a corporation duly organized under
the laws of the State of .

The urdersigned having carefully read and considered the ters and corditicns of
the contract documents for Municipal Solid Waste Disposal Service for the cicy
of San Antenio, does hereby offer to perform such se.r\{ic&s on behalf of the

During the course of this contract the City will transport the majority of its
solid waste to sites located within Bexar County or in close proximity therets.
Upon receipt and analysis of the sutmitted bids, the City reserves the right =
award a single or miltiple contracts. All submitted bids must include the ccst
of operation and compliance with Texas Water Camission regulaticns inclusive
of Subtitle D campliance cost as may be effective after October 9, 1993.
muIrEdisposaloostin:reasésafte.rtmﬂrsttwyears, will ke tied to the

Items) a:ﬂwillbecappedatalevelmttoexceedas% increase per contract
yearch:rirgarﬂafterthethirdyearoftheconu'act. The City of San Antonio
is requesting individual bids for the following Disposal Service Cptions:

OPTION I

solid wastes will be transparted to the City’s transfer station.
This facility is permitted to hardle 100,000 tons of waste per
year. Under this opticn, the City guarantees the delivery of
GO,OOOta'sofuastePe.ryear. Dm'inqthecamseofthis
cortract, the City will cperate ard maintain the transfer station,
thaugh the (;ity will censider the leasing of its lorng hauling

10
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B. Disposal at the contractor’s disposal facility

$ perton(yearoma:dtm)

written amount

OPTIN 11
City will guarantee the delivery of 50,000 tons of solid wastes
at the contractor’s disposal facility. It is anticipated that

this tonnage may increase to 100,000 tons, but the City does not
gua.ranteetm.Samm

Dispcsal at the contractors disposal facility

$ pertcn(yearoneandtwo)

written amount

OPTION III

City will guarantee the delivery of 100,000 tons of solid wastes
at the contractor’s disposal facility. It is anticipated that
'ch:.stomaqerray;mase to 150,000 tons, pyt the City does not

guarantee this ammt.
Disposal at the contractors disposal facility

$ ﬁm(yMWWM)

written amount




city will guarantee the delivery Of ZUU,UUU LD Wi Svism mu——
at the contractor’s di facility. It is anticipated that
tonnage may increase to 150,000 tons, but the City does not

guarantee this amount.
Disposal at the contractors disposal facility
$ ~ per ton {year one ard two)

written amount

Principal Office

(City) (County) (Stace)

(Phone Number) (Fax Nurber')
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1.01 City - City of San Antonio, Texas

1.02 c:mtrdctDccm‘entS-meRequestforProp:sals, Instructions to
Proponents, Contractor’s Propesal, General Specifications, the Contyact,
Perfcrmrmﬁa'da:ﬁanyaddeniacrdangatomeforegoirgdoamﬁs
agrmdtobythecityandthemtractar.

1.03 Comtractor - The persan, corporation or partnership perfarming
disposal services and Landfill Operation under contract with the City.

1.04 Department - The Department of Public Works
1.05 Director - The Director of public Works aor his designee.

1.06 Dispesal - The deposition of minicipal solid waste at a permitted
Type I facilit:y operated in accordance with existing Federal, State, ard

local regulations.

1.07 Disposal Site - A Solid Waste depository, physically lecated in the
City cr in close proximity thereto, including but not limited to the
lLandfill or cther sanitary landfills, transfer stations, incinerators, and
waste prcac:essj.rr;/se.paration centers licensed, permitted or approved by all
g todies and agencies having jurisdiction and requiring such
licences, permits or approvals to recelve for processing or final disposal
of mmicipal solid waste and special waste. ,

1.08 Hazardous Waste-shall mean any licuid or solid waste identified ar listed
waste by the administrator of the U.S. Envirormental Protection

as a
Agency (EFA) pursuant to the federal Solid Waste Disposal Act, as amended by
the Resource Conservation ard Recovery Act of 1976.

1.091ardfin-ﬂ£malprantyamedorleasadbytheommctordescribad:
Am-nex"A"attad'Bitotheoontract, uhiduproper‘cyistobecperatedby,tne
contractcrasasanitarylardfill.

1.10 Municipal Solid Waste -~ Shall mean solid waste resulting from or

inci to mmicipal, camnity, camercial, institutional, ard recreational
activities, including garbage, rubbish, ashes, street cleaning, dead animals,
brush, yard waste tires, large applicancies and furniture, construction
material, earth, sludge, and all cther solid waste, other than industrial solid

1.11 Residential solid wWaste-All solid waste generated by a generator at a
Residential Unit within the corporate limits of the Clty occupied by a persen
ar group of persons caprising not more than faur families. A Residential

single-family dwelling units, shall be treated as a Residential Unit, except
that each single-family dwelling within any such Residential Unit shall be
pbilled separately as a Residential Unit.

16



. COMD LKL ALA L e wrem—— oo —— .
physical or chemical characteristics cr biological properties Iequite sprsiial
hanilingarﬂdjspcsaltoprotectthehxmanhealthormeemirmxt. Special

wastes include, hut are not limited to:

(a) Bousehold hazardous waste;

(p) Infectious ard hospital related wastes;

(c) Mmicipal water and wastewater treatment plamt sludges;

(d) Grease ard grit trap waste;

(e) Slaughterhcuse wastes;

(f) Dead animals;

(g) Drugs, contaminated foods, or drink products, other than those
contained in narmal household waste;

(h)} Pesticide ( insecticide, herbicide, fungicide, or rodenticide)
containers;

(i) Asbestos or materials containing asbestos;

(j) Contaminated soil; and '

(X) Tires
All special wastes my need pre—treatment before they are

dispcsed of.

1.13 Vehicle - Shall mean ary device used to transpart solid wastes and
include, but are not limited to cars, pickups, vans, dump trucks, trailers,
roll-off cortainers, tractor trailers, rear and side loading packer trucks,

mush trucks, ard sludge haulers.

'memrkunde.rtheoa'rtractshall consist of the items contained in the

, including all the supervision, materials, equipment, labor and
all other items necessary to camplete said work in accordance with the
contract documents.

1.00 OPERATICN OF TYPE I LANDFIIL

amdingtogemuyac:eptedstamrdsfortheanatimofaTYpeI
landfill. The Comtracter shall have the exclusive right to operate said
tardfill and shall have camplete control over same, subject, however, to
the contiruous supervision of State agencies havirg jurisdiction
therecver. :

3.02Healtha:ﬂ$a.faty-'mecmtractursmll contimaously take such
;easaﬂblemeamasmybemcssa:yammcpermmrmlard
eliminate fire, smcke, odar, rodents, flies ard all cther public health
mmosardpestsmmﬂammwmmtillardfarthesaretyofdty
pe_rsa-n'ﬂshilemcmtractnr's facility. The contractor shall be solely
responsible for cbtaining all necessary licenses, pernits and approvals of
autherities and for amy expenditizres (cover material,
leachate treatment, etc.) mid'aammsa.rycrreqxﬁ:edtobemadem
the Type I Landfill (oranyalte.rmtebi.spcsalsnemidxbmnesthe
Lardfill)purssanttotheraquj:mntSOfwlocal, Federal cr State law.

17



the agencies thereof named herein. Such inspection shall not interfere
with the crderly cperatian of the Lardfill.

.04 Hous of Operation - The contractor shall keep the tardfill open to accept
mmicipal solid waste for disposal from Monday through Saturday of each week at
jeast between the hoxrs of 6:00 a.m. through 6 p.®. Exceptions to Lamdfill
mmﬂmllmaffectedmlyuponthemmlagreenentofthecityani
contractor, or when cantractor reasonably determines that an exception is
necessary for emergencies ar in order to camplete col.'!.ecticn on existing

3.05 Holidays - The holiday schedule, for the purpese of the contract,
shall coincide with the city’s approved holiday schedule, unless other
arrangements are mrtually agreed upon.

3.06 s.::ale-'meoontractoragreestoinstall, construct, certify ard maintain
mgoodmrkirqo:der,ascaletobeusedinmighj:gmfusetrarspomadto&g
ramifill. Basis fo:_.'dis:malfee shall be the scale readings in increments of

times the average ‘of the last three (3) times that vehicle’s loaded weight
loaded weight was measured by a certified scale. city vehicles will be given
dispcsal services cn an equal basis with contractar’s vehicles.

3.07 Office - The comtractor shall maintain an office or such other
facilities within the city through which he can pe cortacted. It shall be
equipped with sufficient telephones ard shall have a responsible persen in
Charge fram 6:00 a.m. to 6:00 p.m. o©n regular operation days. An
euergencycmtactperscnardtele;honemmbermstbemintaimd
throughoat comtract period.

B.MReqclthea-mctormstpmvideaten (10) acre area at the

disposal site far the city to transfer recyclable materials collected

through the City’s Qurbside Recycling Program and to representatives of

the recycling markets, at o cost. missitemstprovideasaie, ard
enviroment

3.09 Dj_scmt.i.med/mtermptim of Cperations - Shyuld the contractar be
requiradtodiscxntirmor,jntermptcperatiasatmeomtractei
disposalfacility,mstSimzredbytheCitywillbePassedmtothe
contzactorordtymytermjzateuaecontract.

3lomargeincperatimPlan-caarqe§inq:exatianlplanrequir$
mm:alagreemntbybothtl\edtyamtm@nmctcr.
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Council aproval. This contract <hall be in effect for a period of five (5)
years from the effective date. At the mutual consent of the City and
cortracter, the comtract may be optionally extended for five consecutive one

(1) year pericds.
6.00 Nordiscrimination

The contractor shall not discriminate against any person because of race,
sex, age, creed, colar, religion or national origin.

7.00 Indemification

Contractor covenants and agrees to fully indemnify, defend and hold
harmless CITY and the agents, employees, officers, directors ard
ra;n.-ese.rrtAtives of CITY, individually or collectively, fram and against
ary and all costs, claims, liens, damages, losses, expenses, fees, fines,
penalties, proceedings, actions, demands, causes of action, liapility and
suits of any kind and paturre, including but not limited to,
injmyardeamam;:rcpertydamge, mdeupmcz'r!directlyarisi.rgazt
of, resulting from o related to CONTRACIOR'S activities under this

of CONTRACICR, ard their respective officers, agerits, employees, directors
and representatives while in the exercise cr performance of the rights or
ch:tiamﬂerthismfmmrmﬂsxhjniemﬂtysmllapplyahereanysm
claims, losses, damages, causes of action, suits cr liability arise in
part fram the negligence of CITY or its agents, employees, officers,
djrectarsarreprsmtAtivesazﬁa}mcmRﬁmﬂaeragrestopayall
indefeniﬁ'gagairstanysmaainsmdeaqairstmwludi:g
mtmtli.mitedtoi.mvstigatim costs, attorney’s fees and caurt costs,

amployees, officers, directors or

i 'tyshallmtemeedthelimitsofirsra:mcoveragerequiredby
this Agreement. CONTRACTCR shall pramptly, hereof, advise CITY in writing
otanyclaimwdma:dagahstcrﬂamwtom
ralatadtocrarisirqa:tofM’sactiﬁtiswﬂerﬂﬁsc:Nm
ardsrallseetotheirwstigatimofarﬂdefaseofsudmclaimordamarﬁ



The contractcr shall cbtain all franchises, licenses, ard
requj.redbytheCityarﬁbytheStateardatiu

5,00 Insurance

permits and

mecontractorsrallatalltinﬁdurh-qmecontzactmintaininfull

force and effect Employer’s Liability, Workmen’'s
Liability ard Property Damage Insurance,
coverage far the provisions of Section 7

tion, Public

including contractual liability
.00. All insurance shall be by

insurers ard for policy limits acceptable to the City and befcre

e.rthemtractar'agreestofurmshthe City

certificates of insurance or other evidence satisfactory to the City to

nThis is to certify that the polici
been issued to the_insured for whem

ard is in force. The

express obligations:

es of insurance described herein have
this certificate is executed ard are

farce at this time. In the event of cancellatien cr material change in

Bodily Injury Liability
Except Autamcbile
Property Damage Liability
Except Autcmobile
Autamobile Bodily Injury

i @ca@e holder, thirty (30) days prior written

Limits of Liapility

Statutcory

$500, 000

$500,000 ea. coaurrence
$1,000,000 aggregate
$500,000 ea. ocourrenca
$1,000,000 acyregate
$500,000 each persd
$1,000,000 ea. ocouTence
$500,000 ea, ccarrence

$5,000,000 ea. ocQurrenca

Asanaltematiwtotheabove, cmtractormyh-sntheabmmpublic

liability and
coverages may

10.00 Band
10.01 Performarce pord

properthoveragesWﬂeraplanofselfimame. The
be provided bytl'xecontractor's;:arantcorporatim.
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shallacga:panythebaﬁ._

(c)'meszx'etYmtheba'dshallbeadulyauthorizedcorporatesurety
ccxrpany'autrmrize:ltodob.rsinﬁsmtheStateofTesas.

10.02 Power & Attormey - Attorneys in fact who sign perfarmance tords or
contract bonds must file with each bord 2 cortified and effectively datad

10.03 Sole Remedy = The City’s sole remedy far breach of contract under this
omt:cactorfailuretoperfomshall betomakedemarﬂmﬁerthetemsof

the Performance Baord.

11.00 Records, Reports, and Audit Rights

11.01 Contractor shall maintain bocks and financial records in accordance with
generally accepted acoounting principles. Suoch beck and financial records,
together with any other documentation necessary for verification of
contractar’s campliance with the terms of this Proposal, shall be made
available to the city, umn the Director’s request. The City shall have the
authority to await, examine, and make excerpts or transcripts frap said books

11.02 Contractor shall maintain reccrds in a manner acceptable to the City, of
tennage di ’lhisreparts.hallbeqeneratedmamthlybasisardshan

aocmparlythebiutotmcity,crwrequestadbythecity.

11.03 City shall have the right to have an an-site monitor at the scale
cperation daily monitoring each vehicle tonnage.

12.02 mmctchulhagswCity-'nEcmtractar shall bill the City for
servicere:deredwithinten (10) working days following the end of the month,
andtheCityshallpaythecartractormcrbefmthewtnmrkirgday
folla.rirqthedataofrecaivirg the billing. Such billirg and payment shall be
basedmtheratssetforthinthecamctdoamms. Billing and/cr
camnsmldbefmrdedtotheSolidwasteOffice, 1940 Grandstard, San

Antonio, Texas 78238.

13.00 Transferability of Comtxact

13.01 Written Cityocrsexﬁof.cmtractorzsssigrmzt. No assigrment of the
cmuactcrmyrigntac:mingmﬂarﬂﬁsomtractsmubemademmleorin
pa:tbytheomtract:twiﬂanriaresquswrittmmentofthecity, which
casentsmnmtbeweasaablywitmeld;intMMOfwassigrmm, the
assigneeghallassmthe lj.a.bilityoftheca':tractaraxﬂshallmetallofme
mﬁrmtsmetatﬂntimofawardirqtheorigﬁnlcamct.
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proposed assigrment. Contractcr shall provide the CIIY wWitd a Gy of e
proposed assigrment.

13.03 City’s Review of Assigrment. The CITY shall review the proposed
assigrment ard shall within thirty (30) days of initial receipt, respord to
CONTRACTCR in writing anouncing the CITY’s approval, proposed redifications,
ar disapproval of the proposed assigrment.

13.04 City Apprmralloisapprwal of Assigrment. The CITY exqressly reserves the
right to disapprove any assigrment for reasonable cause ard agrees %W
provide CONTRACIOR with a written explanation outlining why a proposed -
assigm:errtiSViewedbycIT{tobeadversetotheCI‘H's interests, City shall
make a good faith effort to meet this 30 day notice requirenent; however,

City’s failure to meet such timeframe should not allow assigrment to go forward

without City approval. _
13.05 Nullification of Assigrment. Any assigrument by CONTRACTOR executed in
violation of this submittal, review, and approval procedure is acknowledged by

o:JNIRACIORtobevoidastoits effectsmtheCI’I‘Y,ardmNmAcmein
cnntiruetobebu.uﬁbyﬂmetermsardcorxﬁtiorsofthishgreaent.

13.06 Subcontractors.
or affiliate firms of the CONTRACTCR far technical or professional services

shall not be considered an assigrment of a portion of this Agreement. However,
the CITY reserves the right to approve in writing the use of specific
subcontractars.

13.07 City and contxacter rights. Nothing herein shall be construed to give
anyrightsorbernfisherarﬂertoanyoneothermancrﬂa:dm.

14.00 CXRT COF JURISDICTION

Texas,

© e



All notices herein required @@ peimiucess = —- 2000
contract given by either party to the other shall be writing, and shall
bedeemeisuf!icientlygivenardsarvaiuponthectherperty if sent by

certified or registered mail, return receipt requested, postage prepaid,
addressed as follows:

City mailing address:

City of san Antonio
Public Works Department
P.0. Box 839966
San Artonio, Texas 78283-3966

Attn: Public Works Director
Contracter’s mailing address: :

Ttem To be provided by contractor once contract is awarded.

16.00 AMENDMENTS

No amerdments to tlus contract may be made except by a written agreement
signed by both Partlies.

17.00 COUNTERPARTS

mismxtractmaybeexewted in one or more crunterparts, each of which
shall be deemed an original, but all of which together shall constitute one

ofthesameinst:nment.

18.00 SEVERABILITY

If any provision of this contract is unenforceable, the remaining provisiors
shallmthaa.ffect.eduxtshallraaininfull force and effect.

19.01 The Directar of Public Works will appoint an individual to ke the
City’s Program Monitor for this Contract. This individual will monitar on a
dailyhasisthecperatiasoftmwmaor, and function as a liaisen
betwemmeomtractcrmﬁtmcity.
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the other PerSOMNeL Wik wuiu = wr—og 0

roleofeadustaffmsnbarardthepersmuhowillassmnetnedudsm

his/her absence, including emergency telephone ard pager numbers.

The Cortract Agreement and all
petween the Parties,

oral negotiations, ool tments,

attachments thereto will contain the entire
and will supersede all previous written or
propesals ard writings.
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WOFMPRDPOSAIS

COMPANY Texas Disposal Systems OPTICRN TIC
TOwRGE  __ 100,000 anmually DATE (9’{ o/s3
YEAR TONNAGE RATE* TOTAL OMULATIVE
1 100, 000 $12.65 7 $1,265;000 $1, 265,000
2 100, 000 512.65 51,265,000 52,530,000
3 100,000 $14.15° 51,415,000 53,945,000
4 100, 000 $14.15 51,415,000 $5,360, 000
5 100,000 $14.65 51,465,000 56,825,000
- Avg. :
TOTAL: 500,000 $13.65 56,825,000
PRESENT VALIE: $5 566,226

ASSIMPTIONS: &) 100,000 is not "take oOr pay") .
by City at $2.00/tan. <) All waste is proces
rransfer staticn.

b} Transportaticn is
throagh Starcrest

sRate is to be adjusted as follows:

Rate per ton shown . $12.65 first 2 years
Subtract $2.00 per

ton (City will provide

transportation to

disposal site) -2.00

To be paid to TDS $10.65

Includes $1.25 State
fee (base rate is
$5.40 per ton).




SUMVARY OF COST PROPOSALS

OPTICHH B3A -

————

ATE_9/9/93

CMPANY  EROANING-FERRIS INDUSTRIES
TONPCE 100,000 anrmally

YERR TOWNAGE RATE*

1 100,000 $11.25

2 100,000 $13.25

3 100,000 §14.25

4 100,000 $:4.25

5 100,000 $14.25

Avg.:
TOTAL: 500,000 513.45

—_————

PRESENT VALUE:

ASSIMPTIONS:  a)

secord. b} No growth in volume.

TOTRL CMULATIVE
$1,125,000 $1,125,000
$1,325,000 $2,450,000
$1,425,000 $3,875,000
$1,425,000 $5,300,000
$1,425,000 $6,725,000
$6,725,000
$5,475,064

$9.00/tai tannage pilled first, this amoumnt
c} Years 3, 4 and 5 include 5% CPI

increase. d) BFI will accent 100,000 tons.

*Rare is to be adjusted as follows:

Rate shown per tan .
State fee
Base rate

The quoted rate
includes the $1.25
State fee (base
rate is $10.00 per
ten)

$11.25 first year
_1.25

$10.00 per tan



SP-13-1953 89:51

FROM STRASARGER & PRICE, UP TD 6559953%99T5H2434123 F.81

STRASBURGER & PRICE, L.L.P.

ATTORNEYS AMD COUNSELCS paLLAR QUTICE
4 naPu amry
Sy i PFREEY
aust, YERAS -ﬂouuin L.
L) uw - 3900 - crer ngave
PEASCOPENR GMR) SOW 3040 e -"'“‘,=! g'_"."""— ,3.___“-
L [
(2 o

PLEASE DELIVER THE FOLLOWING TELECOPY TO:

s s ¢ il

Bob Gregory ... . o ivmimmes V e

Nemem e -
Company: . - “7 Mxmberd‘heer 2
Telocopy No: 24374123 {tacluting sonvexd

. . ) 3
Bander: David B. Armbrost . - Tol Nos {519 490-3001 .
 Cilent/Matter N £iom Clent/Matier Name:

MdmwMWImwmthCW Our telephone putaber
s (512 406-9%IL . -

Por your review.

18781, L/IIC/LIT/04TI9D



This Agreenant shall be binding upon /& i3, Sy e z{& A Irnd,
TDS 1l e a4s a

(!DG], 4¢3 successors and assigns. s

tion to any sale or transfer of a substantial axount of the
of TDS that the purchaser oX ascignea expressly
asgupe and perform the obligations of this Agreement. Any
subsequent purchaser ox assignee holding a substantial amount of
the stock or assets of opS shall be deemed to have assumed the
obligatiocns of this Agreement and shall have the same 1iability for
the performance of its terms as if such purchaser oI aspignea had
executed this RAgreement originally. For the purpose of this
paragraph, the term "substantial® shall refer to e majority in

value. - e .

13283.1/851/3030/092398

TOTAL P.e&e

[USS U ———



opr- 8-93 UE 13:33  TEXAS DISPCSAL SYSTENS FAK NO. S12434123 P. 04

OCetobar 8, 1969

TEXAS DISPOSAL SYSTEMS' PROPOSAL TO THE GITY OF SAN ANTONIO FOR
DISPOSALOFALLORANYPOHTIONOFTHEOITY'SOONSSTENTWASTE FLOW
FOR A PERIOD OF FIVE w WITH FIVE (8) ONE (1) YEAR OPTIONS

ALT ERNATIVE ONE:

The exact same propasal submitted to the Clty of San Antorio on April 19, 1963 In
mpmmChyReQueatfaProposdmw tc mem

ALTEANATIVE TWO:

mmsrmmd&aﬂ,mmmummmmm@mmﬂu

a Remove as much uncertainty as possible as to future rate increases resuling
from unexpacted increased reguiatory requirements beyond that now apectad
intheTemPlant:meatRORASLbﬂﬂeD.uﬂ .

b. ProvideﬂnCltyudﬂ'\hebweste:q)ededdbpowm _

Thisrevisedqmtemmmmﬁ!gwmmammmmnwowmwm

fulty bear the risk of operating cost ncroases resulting from changes in reguistions and
the interpretation of regulations.

All Rates Quotad Per ton Year {' Your 2' Your 3* Yoar 4° Yoar & Years &10°
Base Rate $9.40 $940 $940 $9.40 $11.40 $11.40
Sate Fee 128 .28 1.2% 125 1.2¢ 123
Disposal Cost $1063 $10.65 31068 $10.55 $12835 $12.55
Transportation Cost lo Haul 4.00 4.00 400 400 400 400
Transter Trailers From

Starcrest Drive Transter

Statton to TDS LandiB

Disposal Cost Inciuding $14.85 $1s.68 $14.85 gia.88 gless Fal X2
Cost o Hal Transter

Trailets

Highest and Worss Case Price $ 000 $0.00 §150 $150 $0.00 $0.00
increase by TD8 (Neta: CRy
kas the Right to Reject any
Price increase)

Tial Worss Case Cost $1489 ALY LAl $1e.1§ §1655 $1855



Saptember 13, 1963

TEXAS DISPOSAL SYSTEMS' PROPOSAL TO THE CITY OF SAN ANTONIO FOR
DISPOSAL OF ALL OR ANY PORTION OF THE CITY'S CONSISTENT WASTE FLOW
FOR A PERIOD OF FIVE (5) YEARS WITH FIVE (5) ONE (1) YEAR OPTIONS

This scenario assumes a $2.00 per ton freight ditference in the City hauling waste to
Texas Disposal Systems Landfill as compared to Covel Gardens.

ALTERNATIVE ONE:

The exact same proposal submitted to the City of San Antonio on April 19, 1893 in
response to City Request for Proposal #93-227 and presented to members of City
Council (See attached sheets)

ALTERNATIVE TWO:

At the request of Staff, TDS has studied its proposal and revised its quotes 1o

a Remove as much uncertainty as possible as to future rate increases resulting
from unexpected increased regulatory requirements beyond that now expected
in the Texas Plan to meet RCRA Subtitle D, and

o. Provids the City with the lowest expected disposal COStS.
This revised quote means that TDS will guarantee a rate for at least two years and will

fully bear the risk of operating cost increases resulting from changes in regulations and
the interpretation of regulations.

All Rates Quoted Per ton Year 1' Year2' - Year 3 Yoar 4° Year 5° Years 6-10°

£
Base Rate $5.40 $9.40 $9.40 $940 $11.40 $11.40
Staie Fee 125 125 125 125 1.25 125
Disposal Cost $10.65 $10.65 $1065 $10.65 $12.65 $12.65
Differsnce in the Cost of 200 2.00 2.00 2.00 2.00 2.00 1Y,
Hauling Starcrest Transter
Traiers to Texas Disposal é} 7
Systems vs. Waste T
Management

Dlaposal Cost including 12.85 $12.65 $12.88 $12.65 $14.65 $14.65
Cost (o Haul Transfer

Trailers




Charges 1n

res.lltinwj_rcreasedpaywrtwdermls All new
regulatla'smzstbeanticipatada;ﬂﬂ:emstdlmlemenun;
those regulations in the bid

stmldbamrﬂﬂatrdatiwlymmntSafspechl
mmmwmmmwwﬁﬂdwm

beingdj_spcsaioctintlnlaﬁill.




10. Iv landfills have to comply with rules ard regulations
governing Type IV lardfills only.

11. InSectimls,pagveQ,dxar@cptimVItomad:
uoption IV™.

S -
Director

Purchasing & General Services

AJT/i4l



Notes:

In orderforTDStoremovomoPOSSibilltyofanmected cost increase pass
through in years one and two of the contract, TDS would require the City to
implement a contract with TDS and to begin transporting ali the transfer stations
capacity of waste to TDS by September 13, 1993. TDS would like as much as
20,000 tons volume by October 9, 1993. TDS would also not be allowed an
unexpected cost increase pass through in year five and in any year to year
extansion of the contract beyond year five.

A Consumer Price increase (CP), as identified in City RFP #83-227, would apptly
in years 3, 4 and 5 as well as in years beyond year S. Any extension of the
contract beyond year S would require the mutual consent of the City and TDS.

After October 9, 1993, TDS would like a relatively consistent flow of waste pefr
month to allow better cost controls.

TDS would like the City to give TDS access 1o Starcrest Drive Transfer Station to
dump loads of commercial solid waste and if the transfer station has the capacity
to process and transport additional volume, TDS would reimburse the City's costs

for processing, transportation and disposal.



REQUGED DISCIOSTRES

Ca e 16, 1994, the City Camcil of the Clty of San Antomic adcpted a new

Ethics Crdimance. Amayg cther things, it requires thar before certain cootracts
can be comidered by the City Comcil, certain information must bs  cbtzined
abcur  the gErpoeed antracter. This foom is for the popose of cbtaining ke

o i
1. Name of Proposed Oontractor & Address: TEXAS DISPOSAL SYSTEMS LANDFILL, INC.
7500 FM 1327, BUDA, TEXAS 78610
2. If afc:r-pmﬁte:ti.ty list all inddvidgolgs W oam at lasst a3 10%
interest in the propoged aotractor. If a o-profit entity, liat the
indvidimls o the Governing Board.
@ for-oxofit
Ej xn-trefit
303 GREGORY
JIM GREGORY
3. List all political ocriburicng of ore then $100.00 meds during the
;zew.a:stm:yfa:cm::&:s to apy Clty Conxil member or membeys or tc any
pelitical acticn commitiee by tha emtity or any of the individmls listed
above.
05-25-94 Thornton Campaign Committee $1000.00
12-17-94 Bob Ross for City Council 1000.00
02-20-95 Thornton Campaign Committee 1500.00
4. TTisclcse amy ocmtTacts, partoevsiips, or cther buginess asscciations e

reooeed atzTactor o anycftbeabcvehstad:.:dmﬁnalshas with an

- cfficer or employee of the Clty. This includes being in partnership o

joime wventize with such a perscn, baving a cxtract with such a perscm,
cnmmgatleastlotcfttastodcmammﬂnch.thed:ycfﬁm
or employee also cwns such an interest, or having an established bosiness
relaticnahip as client: or custcmer.

NONE

[‘Z)/ /\—VJQW President

gﬂqxe/'l‘;t.e cf P:.:Fm"_zed Repregerrarive

May 3, 1993
Car=




WHY TEXAS DISPOSAL SYSTEMS (TDS) ?
by Jerry Arredondo

1) TAXE THE MSW “OUT OF TOWN*

2) ALTERNATIVE
— TDS offers an ahernative to Waste Management and BF!
3) COST
— TOS offers the lowest cost option, since the City must pay for
the transportation cost of transferring MSW from the north side
of the city under any of the current proposals. '
4) COMPETITION
— Assures competitive disposal rates
—- Allows participation by independent haulers (Small Business)
5) CAPACITY  (in millions of tons)

Rosilio 4.77
Tessman 4.00
Covaell 3.97

12.74 [ 1.7 million tons/yr generated for disposal
= 7.49 years capacity
TDS has 35.00 million ton capacity

— Alieviates time constraints in City's pursuit and
impiementation of its REEZ
— Conserves other landfill capacity in Bexar County
8) TRANSPORTATION
— Hauling on highways vs. City streels saves:
- wear and tear on City streets (preserves capital improvements)
- wear and tear on trucks
- tuel consumption: highway driving vs. stop & go driving
— Wait Time: dramatically reduced, as TDS has established facilities
which can efficiently handie truck traffic
7) FLEXIBILITY
— The TDS proposal allows the City the flexibility to dispose of
any volume of MSW at the same rate and provides the City
more options.
B8) GUARANTEES
— TDS guarantees capacity
~= TDS guarantees cost with the implementation of Subtitle D
9) COMMUNITY COMMITTMENT
-- TDS is a leader in the state of Texas in recycling programs
and responsible environmental disposal issues
- TDS trucks are decorated with an anti-drug message



horderforTDSbrarrmunpossibilttyofanunexpectedcodinamepmﬂmhinyearaone
and two of the contract, TDS would require the City to implement a contract with TDS and to begin
transporting alt the transter stations capacity of wasts to TDS by Septembaer 13, 1953, TDS would
ke as much a8 20,000 tors volume by October 9, 1993 TDE would also not be aflowed an
medsdm&mepmmmghhmﬁwmdhanyyeartoyearenensiondmeoorm
beyond yesr five. '

A Consumer Price Increasa (CPJ), as identified in City RFP #3G-227, would apply in years 3, 4 and
8 as wel as In years beyond year 5. Any extensicn of the contract beyond year 5 would require the
mutsal consent of the City and TDS.

After October 9, 1993, TDS would like a relatively consistent flow of waste per month to allow better
cost controie.

TDS would Kke the City to giva TDS aocess to Starcrest Drive Transfer Station to dump loads of
commercial solld waste aad if the transfer station has the capacity to process and transport additional
volume, TDS would reimbursa the City’s costs lor processing, transportation and disposal.
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SWA:dmd
05/31/95 [26]

ANORDINANCE B 231 B

AUTHORIZING THE CITY MANAGER OR HIS DESIGNEE TO ENTER
INTO AN AMENDED CONTRACT WITH TEXAS DISPOSAL SYSTEMS
LANDFILL, INC. FOR A TERM ENDING SEPTEMBER 306, 2025 TO
PROVIDE SOLID WASTE DISPOSAL SERVICES TO THE CITY,
PROVIDING A MINIMUM GUARANTEE OF MUNICIPAL SOLID WASTE
PER YEAR FROM ALL CITY SOURCES; ESTABLISHING A RATE
THROUGH SEPTEMBER 20, 1995 WITH THE RATE THEREAFTER
SUBJECT TO INCREASE AS PROVIDED THEREIN.

* * * * *

Whereas, the City of San Antonio has determined that it is in its best interest to address its waste disposal needs
over a long term; and

Whereas, the City solicited proposals through a Request for Proposal for Municipal Solid Waste Disposal Services
dated April 19, 1995 and Addenda dated April 24, 1995, May 1, 1995 and May 2, 1995; and

Whereas, Texas Disposal Systenis Landfil}, Inc. responded to such proposal; and
Whereas, the City has determined that the response of Texas Disposal Systems, Inc. to Option II of the proposal is
acceptable and in the public interest, NOW THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

Section 1. The City Manager or his designated representative is authorized to execute a contract with Texas
Disposal Systems Landfiil, Inc. that is in substantizlly the form of the Contract attached hereto and incorporated
herein between the City of San Antonio and Texas Disposal Systems Landfill, Inc., a Texas corporation, for the
provision of landfill disposal services to the City of San Antonio for a term of not more than 30 years.

Section 2. Payment for disposal services to be provided by Texas Disposal Systems Landfill, Inc. is hereby
authorized from Fund 55, Object Code 02-160, Index Code 481390 and Activity Number 55-01-02.

Section 3.  This ordinance shall be effective ten days after passage.

PASSED AND APPROVED this, “ ‘ufday of } & , 1995.

ATTEST: &L .
City Clerk . w

APPROVED AS TO FORM— % /f/‘——-f"‘—-'[ A

¥_.1 City Atforney ,
7 95 - 24




FIRST AMENDMENT TO AGREEMENT

Pursuant to City of San Antonio ("City) Ordinance 78715 of September 15, 1993, the

City and Texas Disposal Systems Landfill, Inc., a Texas corporation ("TDSL") entered into an

Agreement for municipal waste disposal ("Agreement”).

The City subsequently determined it is in the City’s interest to address its waste disposal
needs in a more comprehensive manner over a longer term. The City solicited bids for
Municipal Solid Waste Disposal Services through a Request for Proposal dated April 19, 1995
and its Addenda dated Ap1:i1 24, 1995, May 1, 1995 and May 2, 1995I ("Second RFP"). A true
copy of the Second RFP and TDSL’s response thereto is attached and incorporated for all
purposes as Exhibit C. All references to "RFP" include collectively the Request for Proposals
referenced in the Agreement and the Second RFP. The provisions of the Agreement and this
Amendment shall control in case of any conflict with Exhibits, A, B or C.

The City and TDSL desire to amend and extend the term of the Agreement in response
to the Second RFP and the City’s goals and objectives.

For a full and valuable consideration and the mutual covenants and benefits to each of
the parties, the City and TDSL have agreed to amend the Agreement as follows:

A-1 TERM,

Section 1, Term shall be amended to read as follows:

50803 .8/SPA/KSS/1030/060195 Page 1 of 8
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"1. Term.

This Agreement became effective as of September 20, 1993 and shall remain in effect
until midnight September 30, 2025. It is further contemplated that this Agreement may be
extended by the parties for five (5) consecutive one-year terms beginning at the end of the initial
term through written agreement of the City and TDSL not less than ninefy (90) days prior to the
end of the initial term and the end of each consecutive one-year term. This Agreement may be
terminated by the City at any time upon (i) the delivery of written notice to TDSL, and (ii) the
expiration of five (5) years from the date such notice was delivered."

A-2 DISPOSAL RATES.

Section 6 (paragraphs A, B, C, D, E, F, G, H & I), Disposal Rates shall be amended

as follows:

"6. Disposal Rates.

Subject only to the adjustments set forth in this Agreement, TDSL will accept the City’s
solid waste at the TDSL landfill at 7500 FM 1327, Buda, Texas, 78610, at the following rates
which shall in no event be higher than the then published gate rate at the TDSL landfill for
similar type waste ("Base Rate"):

Rates for direct delivery to TDSL landfill {without state fee).

Year Beginning: 9/20/93 9/20/94 9/30/95 9/30/96 9/30/97 and all subsequent years

Base Rates
Per Ton: $9.40 $9.40 $10.60 %1050 $11.40

The following terms and conditions are applied to the Base Rate:
A. The Base Rate may increase to $10.90 per ton for the third and fourth years beginning

9/30/95 and 9/30/96 of this Agreement, and with the fifth year beginning on 9/30/97 the

50803.8/SPA/KSS/1030/060195 Page 2 of 8



Base Rate may increase to $11.40 per ton, to cover the increased costs of Subtitle D of
RCRA. Such increase shall be at the sole discretion of TDSL."
B. The following senience shall be added to the end of paragraph B:
"Notwithstanding anything to the contrary, there shall be no limitation on the amount of CPI
adjustment for the period beginning on 10/01/2005 and each contract year thereafter. CPI,
as used herein, means the ;‘Consumer Price Index" determined by the United States
Department of Labor’s Bureau of Labor Statistics Consumer Price Index, All Urban Wage
Earpers and Clerical Workers, All Items, for the Southern Region of the United States, or
the successor of such index, or if no successor index is designated, then such other index
as may be agreed by the parties hereto. The base index shall be September, 1995." A

C. "Any fees or charges imposed subsequent to the effective date of this First Amendment
attributable to the volume of waste received from the City of San Antonio levied by the
Texas Natural Resource Conservation Commission or other governmental authority which
are applicable to one or more Type I landfills then being used by the City, shall be passed
on directly to the City in proportionate amount. Any fees or charges which are not
applicable to one or more of the City’s other similar Type I landfills are subject to review
with respect to whether the charges should be passed on to the City."

D. "Any state fees levied by the Texas Natural Resources Conservation Commission (TNRCC),
which impact Type I landfills in the state and are not location specific, will be passed on
directly to the City. The State fee at the initiation of this Agreement is $1.25 per ton."

E. "These rates do not include special wastes as such term is defined in the RFP. The rate for
special waste shall be the same rate charged to all other similar customers of TDSL for that

waste."

50803 .8/5PA/KSS/ 10307060155 Page 3 of 8



F. "TDSL agrees to accept up to 500,000 tons per year of City waste hauled by any City
vehicle or designated hauler during the term of this Agreement at the rates set forth above.
All waste accepted by TDSL under this contract shall be deemed to be the City’s waste or
within the responsibility or control of the City. The City guarantees to deliver to TDSL a
minimum of 50,000 tons of solid waste per year during the term of this Agreement. The
City shall deliver its waste on a regular basis, but the weekly volume may vary depending
upon the City’s work schedule and disposal plan. The operations and maintenance of the
City’s Starcrest (Northeast) Transfer Station will also affect the weekly volume. The City
intends to haul to TDSL waste processed through the Northeast Transfer Station. TDSL
shall provide the City with written reports on a monthly basis which show the amount of
volume delivered to TDSL under this Agreement.”

G. "The City and TDSL agree to enter into negotiations regarding the use of the City’s
Starcrest (Northeast) Transfer Station by Texas Disposal Systems, Inc. (TDS) for disposal
of commercial solid waste collected in San Antonio. It is the intent of the City and TDSL
to negotiate an agreement on or before November 16, 1995 regarding the use of Starcrest
(Northeast) Transfer Station.”

H. "Upon writien request by the City, TDSL agrees to assist the City in expanding the use of
the Northeast Transfer Station. Such assistance shall include TDSL providing a transfer
trailer tipper at the TDSL landfill to dump the City’s open top transfer trailers. The TDSL
commitment is subject to the City utilizing open top transfer trailers, transporting
approximately 100,000 tons per year of City municipal solid waste to TDSL, and providing
TDS with truck access to the remaining operating capacity of the Northeast Transfer Station
at City cost for dumping municipal solid waste collected in the San Antonio area.”
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TDSL shall not accept and shall reject any waste brought to the disposal site that TDSL,
in its sole discretion, considers to be unacceptable. TDSL will notify the City of the receipt
and nature of unacceptable waste. The City and TDSL will cooperate to arrange for the
removal of the unacceptable waste, the expense of removal to be borne by the City or the
City’s agent. Unacceptable waste is defined herein as any waste that TDSL is not permitted
to accept at its disposal location by state or federal law or regulation.

A-3 RECYCLING AREA.

The following shall be added at the end of Section 9:

"TDSL shall work with the City to identify and secure a site located in the northern sector
of the City which is a minimum of three acres in size for brush processing and grinding.
TDSL, at its cost, shall provide the site for use by the City and TDSL, conditioned upon
TDSL receiving appropriate zoning and permits for brush storage, grinding and processing. "

A-4 TERMINATION.

Section 12. Termination of the Agreement shall be amended to read as follows:

"12. Termination - REEZ.

This contract may be terminated by the City after the fourth year of this agreement in order

to initiate City operation of its Regional Environmental Enterprise Zone (REEZ), landfill

resource facility. Such termination requires 60 days written notice to TDSL and only applies

if the City has permitted and prepared for opening a new municipal solid waste landfill to

receive this waste,

There shall be no penalty for such termination.”
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A-5 DEAD ANIMAILS.

Section 13, Dead Animals, is amended to change the reference from Section 5 to Section

A-6 FREE DISPOSAL DAYS.
A new section shall be added as follows:
"16. Free Disposal Days.
In recognition that the TDSL landfill is not located within the City, TDSI. agrees to work
with the City in developing a program of relative economic value with goals similar to the City’s
free disposal days program referenced in Section 1.13 of the Second R¥P."

A-7 DISPUTE RESOLUTIONS.

A new section shall be added as follows:

"17. Dispute Resolution.

In the event the parties are unable to agree upon any issue which requires interpretation
including pericdic adjustments to the Base Rate, the parties agree to comply with non-binding
mediation before initiating legal action in a court of law. All information required or requested
of the pai'ties during mediation under this section shall be confidential between the parties and
the mediator. Such materials shall not be retained or distributed by the City in any manner
which would subject them to the Texas Open Records Act or any other similar discovery
procedure. At the conclusion of the mediation, each party shall return all copies and recordings
of materials and information to the party furnishing such materials or information. In no event
shail TDSL be required to release or disclose any financial information until all parties to the
mediation have entered into a mutually agreeable confidentiality agreement. Information

requested of TDSL shall be limited to that which is directly related to the issue in dispute.
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Prior to initiating legal proceedings against each other, the parties shall participate in non-

binding mediation. The parties shall consult with the Center for Dispute Resolution of the

University of Texas at Austin School of Law (or other similar body if it ceases to exist) for

purposes of mediator selection and the procedures to be followed. The parties shall then

participate in good faith in non-binding mediation. Neither party shall be obligated to continue

the mediation if it does not resolve the issue within fifteen (15) days after the mediation is

initiated or thirty (30) days after mediation is requested whichever is later. The parties shall

share equally in the costs of the mediation."

Except as modified by this First Amendment, the Agreement shall remain in full force and

effect as written. The Agreement as amended by this First Amendment shall be deemed to

control in the event of any conflict with Exhibits A, B, or C.

Executed as of thlS -7 day of -Ju , 1995,

Ay’ g ,
b/,fﬂ“faf’/’ ;/44§f;,z/,

7o tiemie Sl £
Norma, Radnguez
ngz Clerk
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CITY OF SAN ANTONIO

L 2y

Altexander E. Brlseno City Manager
Date: ‘-"’/2/ 2%

TEXAS DISPOSAL SYSTEMS LANDFILL, INC.

By:

Bot\Gregory, ide
Date:_ ~Jirue L 194
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THE STATE OF TEXAS §
COUNTY OF TRAVIS  §

This instrument was acknowledged before me on the w/;;g- day of June, 1995, by Bob
Gregory, President of Texas Disposal Systems Landfill, Inc., on behaif of said corporation.

m .
_,-* 3 PENNYL ARNOLD A\ ¢
7 Notary lic in and for the

R Notary Public, State of Texas
My Commission Exgitos State of Texas

e May 15, 1%
@wesﬁmmm
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SECOND AMENDMENT TO AGREEMENT

Pursuant to City of San Antonio ("City") Ordinance 78715, dated September 15, 1993, the
City and Texas Disposal Systems Landfill, Inc. ("TDSL") entered into an Agreement for municipal
waste disposal ("Original Agreement"). On or about May 31, 1995, City and TDSL entered into a
First Amendment to Agreement ("Amendment"). (The Original Agreement and Amendment and
this Second Amendment are sometimes collectively referred to as "Agreement").

‘Sections 6G and H of the Agreement contemplated that City and TDS would enter into
negotiations concerning the use and operation of City's Starcrest (Northeast) Transfer Station located
at 11601 Starcrest Drive (" Transfer Station"). City and TDSL have concluded their negotiationsand
now desire to amend the Agreement to incorporate the terms of the agreement they have reached
concerning the lease, management, use, and operation of the Transfer Station. This Second
Amendment to Agreement is based upon "Option III" as outlined in the City's Request for Proposals
for Municipal Solid Waste Disposal Services dated April 19, 1995, the terms of which are
incorporated by reference ("1995 REFP").

For a full and valuable consideration and the mutual covenants and benefits to each of the
parties, City and TDSL have agreed to amend the Agreement as follows:

PURPOSE AND SEVERABILITY

The character of the subject matter of this instant Second Amendment clearly differs from
that of the Original Agreement and its First Amendment. On the one hand, the two earlier
instruments treat the parties' relationship pertaining to solid waste disposal at the TDSL owned
landfill in Buda, Texas. On the other hand, this Second Amendmenttreats the management, use and
lease of the City's Starcrest Transfer Station by TDSL for the benefit of the City and TDSL.
Operation of the Transfer Station is an essential City service directly impacting public health.
Therefore, it is paramount to the public interest in both relationships, that it be understood and
agreed between the parties that the subject matter of this Second Amendment is in all ways severable
from and independent of the subject matter.of the Original Agreement and First Amendment in the
event of a default under either the Original Agreement and its First Amendment or this Second
Amendment with the exception of certain provisions as set forth in this Second Amendment. The
City Council has approved the Second Amendment on condition that the two contractual
relationships in question can be severed from one another in the event of a default of one of them.
It is therefore intended and understood that a breach or violation in the relationship governed by the
Original Agreement and First Amendment (waste disposal at the Buda, Texas, landfill) will not
effect a breach of, or otherwise impact, the Second Amendment provisions for use and management
of the Starcrest Transfer Station; and similarly, a breach of contract or violation which may prompt
termination of the parties' relationshipin the Starcrest Transfer Station shall not effect a termination
of, or otherwise impact, the Original Agreement and its First Amendment pertaining to waste
disposal at the landfill in Buda, Texas. City and TDSL recognize that this Second Amendment is
dependent upon many of the base provisions of the Original Agreement and First Amendment.
Therefore, notwithstanding anything to the contrary, in the event the Original Agreement and First
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Amendment are terminated, the following sections of the Original Agreement and First Amendment
shall continue in effect so long as the Second Amendment remains in effect:

- Original Agreement, Section 2 - Binding Effect.
Original Agreement, Section 4 - Financial Statements.
First Amendment, Section 6 - Disposal Rates, Paragraphs B, C, D and E
(as modified by this Second Amendment). '
Original Agreement and First Amendment, Section 9 - Recycling Area. _
‘Original Agreement, Section 15 - Notices (except for new section 19C(1)(2) Extraordinary
Contractual Remedies Available to City).
First Amendment, Section 17 - Dispute Resolution. (Pertains only to issues requiring
“interpretation” and periodic adjustments to the Base Rate.)

5618.8/010698

RMA TERMINA N
Section 1, Term shall be amended to read as follows:

- "This Agreement became effective as of September 20, 1993 and
shall remain in effect until midnight September 30, 2025, It is further
contemplated that this Agreement may be extended by the parties for five (5}
consecutive one-year terms beginning at the end of the initial term through
written agreement of the City and TDSL not less than ninety (90) days prior
to the end of the initial term and the end of each consecutive one-year term,
respectively. '

Pursuant to the Original Agreement and First Amendment, the City's
obligations to deliver solid waste to the TDSL landfill in Buda, Texas may be
terminated by the City at anytime upon (i) the delivery of written notice to TDSL
and (ii) the expiration of five (5) years from the date such notice was delivered in
accordance with the terms of the Original Agreement.

This section does not and is not intended to modify termination options
provided by the Original Agreement and First Amendment.

The term of this Second Amendment as it relates to the Transfer Station shall
commence on January 15, 1998, and shall remain in effect until midnight on
January 15, 2023, subjectto TDSL’s optionto extend it. For the sum of one hundred
dollars ($100) and other good and valuable consideration in hand paid, the City has
granted to TDSL an option to extend the term of this Second Amendment as it
relates to the Transfer Station to midnight September 30, 2025 to coincide with the
termination date of the Original Agreement and First Amendment (or such longer
term if the parties have so agreed). Such option to extend may be exercised by
TDSL at any time between January 15, 2022 and January 15, 2023 upon written
notice to the City.
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Regarding the Transfer Station, however, the City shall have the right to
terminate this Second Amendment "for cause" in the event that TDSL defaults tn its
obligations under this Second Amendment and such default continues after the City
has given TDSL written notice of such default and a reasonable opportunity to cure
such default. [n the event of such termination pertaining to the Transfer Station, City
and TDSL shall continue to perform their respective obligations under the terms set
forth in the Original Agreement and First Amendment in regard to delivery and
disposal obligations at TDSL’s landfill in Buda, Texas.

Notwithstanding any other provision in this Agreement, the City shall not
have the right to terminate any of its obligationsrelating to this Second Amendment
or TDSL's rights relating to the Transfer Station during the term of this Agreement
(including the guaranteed volume) unless TDSL fails to perform its obligations
under this Agreement in a manner which constitutes a material breach of this
Agreement. This provision, however, shall not limit the City's termination options
under the First Amendment or Original Agreement."

DISPOSAL RATES

Paragraph 6F shall be amended to read as follows:

"F. TDSL agrees to accept up to 500,000 tons per year of City solid waste hauled
by any City vehicle or designated haulers (which includes a City contractor) during
the term of this Agreement at the rates and adjusted in the manner set forth in this
Agreement. All waste accepted by TDSL under the City's account shall be the City's
waste or within the responsibility or control of the City. The City guarantees to
deliver to TDSL a minimum of 100,000 tons of solid waste per year during the term
of this Second Amendment either to the TDSL landfill in Buda or the Transfer
Station, or any combination thereof. The 100,000 ton minimum includes the 50,000
ton guaranteed minimum set forth in the First Amendment; provided, however, the
100,000 ton minimum under this Second Amendment shall remain in place if the
City elects to terminate the Original Agreement and First Amendment. Any
diversion to other landfills of City tonnage obligations, which tonnage would have
otherwise been processed through the Transfer Station, due to a breakdown or
shutdown of the Transfer Station and which TDSL could have avoided by using
reasonable care, or is caused by a weather-related emergency event which causes
TDSL to be unable to haul waste from the Transfer Station, will be-credited towards
the City's minimum 100,000 ton guarantee. Notice of and the reason for such load
diversion that is applicable to the 100,000 ton guarantee must be provided to TDSL
on a daily basis. TDSL agrees to accept the City's regularly collected Municipal
Solid Waste, which includes waste from all City departments, City contractors, and
designated City haulers at the City's contracted price. All such materials brought to
the Transfer Station (by City crews, designated haulers or City contractors) shall be
used to calculate the City's 100,000 tons per year guarantee requirement. Such
materials shall include the same type of waste, including small amounts of brush,
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white goods and materials from citizen cleanup events, as has been customary for the
City, as has been processed by the City through the Transfer Station from 1991
through 1996 and other solid waste appropriate for the Transfer Station. In
consultation with the City, TDSL shall set standards as to what are acceptable
materials. TDSL shall not unreasonably disallow any type of the City’s solid waste
from being delivered to and processed through the Transfer Station. The City's need
to process additional volumes and types of solid waste materials appropriate for a
transfer station shall be reasonably accommodated over time by good faith
modifications to the Transfer Station by TDSL. The City shall deliver its waste on
a regular basis, but the weekly volume may vary depending upon the City's work
schedule, disposal plan and operation and maintenance of the Transfer Station.

TDSL shall provide the City with written reports on a monthly and annual basis
which summarize the volumes and billings applicable to the City, and volumes of
TDSL and third parties waste subject to royalty payments under this Agreement.
City shall have the right to audit the volumes processed through the Transfer Station
during nofinal business hours. Such audit shall be limited to volumes of solid waste -
and shall not include the financial records of TDSL or TDS. The parties
acknowledge the City's interest in Transfer Station activities and its ownership of the
real property preclude City ability to control application of the Open Records Actto
the information provided to the City pursuant to the foregoing reporting requirement.

In order to be covered by this Agreement, a “City contractor" or "designated City
hauler" shall be required to show written evidence of an agreement with the City to -
haul the City's waste into the Transfer Station. The City contractor or designated
City hauler shall not be allowed to use the Transfer Station facility for solid waste
collected from its own accounts other than the City of San Antonio, at the same rate
as the C1ty or under the account of the City. The City shall impose upon its
contractors an obligation to observe this provision. TDSL and the City shall jointly
establish the appropriate methodology for compliance with this requirement in the
technical operations manual. The City and TDSL warrant they shall enter into no
contractual agreements related to Third Parties having access to the Transfer Station
in contravention of this provision to deprive TDSL of the rate to which it is entitled
or deprive the City of its royalty due."

Paragraph G of Section 6 shall be deleted.
Paragraph I shall be amended to read as follows:

"TDSL shall not accept and shall reject any waste brought by third parties,
the City or its designated haulers to the Transfer Station or disposal site that TDSL,
in its sole discretion, considers to be unacceptable. TDSL will notify the City of the
receipt and nature of such unacceptable waste. TDSL will arrange for the removal
of the unacceptable waste and the expense of removal from the Transfer Station and
the landfill shall be borne by the entity, firm or agency that delivered the
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unacceptable waste to the respective facility. Unacceptable waste is defined as any
waste that TDSL is not permitted to accept by state or federal law or regulation.
Unacceptable waste delivered by third parties is not the City's responsibility.”

TRANSFER STATION
A new section shﬁll be added as follows:
"18. Transfer Station.
A. Effective January 15, 1998, unless extended by TDSL pursuant to

paragraph R below, TDSL shall assume management responsibilities with full and
exclusive operational control of the Transfer Station in the nature of a long-term

management and lease agreement. Although, TDSL's activities are subject to certain

City oversight by the City's on-site Program Manager as described below, TDSL

~ shall be deemed to be an "independent contractor" with appropriate power and

control to make decisions reasonably necessary to the management and operation of
the Transfer Station within the scope of this Agreement. TDSL shall be allowed to
receive and process commercial waste through the Transfer Station for itself and the
account of others. All waste transferred through the Transfer Station shall be
managed in accordance with the City's TNRCC permit, as modified or amended.
TDSL shall be responsible for all taxes, fees and assessments levied against its
ongoing business operations. TDSL and City acknowledge that the Transfer Station
and its ancillary fixtures are owned by the City and therefore tax exempt. In the
everit that such real property tax exempt status changes, the disposal rates at the
Transfer Station shall be increased to reflect any increase in operating costs caused
by an increase in property taxes.

B. TDSL shall operate the Transfer Station at a minimum of Monday
through Friday of each week from 7:00 a.m. to 5:00 p.m. Atits option, TDSL may
close the Transfer Station on holidays observed by the City Solid Waste Services
residential collection crews. Operating hours during preplanned special events,
holidays and scheduled make-up garbage days shall be adjusted to accommodate
special needs of City crews at the City's contracted price. In unusual situations, the
City will pay the cost of TDSL labor, if service is required by the City during other
than TDSL ordinary operating hours. TDSL, at its sole discretion, may operate the
Transfer Station on days and at times other than indicated above. TDSL shall secure
the facility when the Transfer Station is closed. TDSL hereby reaffirms full
premises liability during closed hours and non-operational hours.

C. Priority to City for Service: Pursuant to Ordinance No., 85263,
passed December 5, 1996, which provides in part that this Second Amendment is
intended to ensure to the City, “First priority for the City’s use and-access to the
Transfer Station facilities, thereby affording the City a first right of service and

limiting work or services available to third partics at any time the City may so



choose or need the station’s capacity.” it is understood that the purpose of the
foregoing requirement is to protect the City’sright to first priority for daily capacity
at the Transfer Station.
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At any time, City shall have the first right to service at the Transfer
Station, but especially on Monday, Tuesday, Thursday, and Friday.

In case of simultaneous demand from the City and its designated
haulers, and TDS or other haulers, the City and its designated
haulers, and TDS and other haulers will wait in separate lines for the
same services. When the City and its designated haulers and TDS
and other haulers are waiting for the same services, the City, and its
designated haulers, will be allowed to service four vehicles to every
one by TDS or other haulers. TDSL shall use reasonable care to
ensure that no vehicle of the City or its designated haulers will be
required to wait more than 30 minutes. For purposes of this
Agreement, TDSL shall be deemed to have used reasonablecare even
though trucks belonging to the City or its designated haulers have to
wait more than 30 minutes, if the wait is due to large numbers (15 or
more vehicles) of collection trucks owned by the City or its
designated haulers arriving at the Transfer Station - within
approximately the same time period.

In the event that a City vehicle is required to wait longer than 30
minutes as a result of (i) TDSL not providing the City first right to
service at the Transfer Station or (ii) TDSL being unable to provide
normal services to the Transfer Station using reasonable care, the
City's on-site Program Manager will determine, at his/her sole
discretion, whether City vehicles are to be diverted to another
landfill. If City vehicles are diverted due to the failure of TDSL to
use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste
at the BFI Tessmann Road Landfill, the WMI Covel Gardens
‘landfill, or other disposal facilities, whichever is the lowest
overall cost. (Preferably the charge will be consistent with
existing City landfill contracts. However, if there 1s an
increased cost, TDSL will pay the difference.)

b. Take immediate steps to put the Transfer Station back in
service, and if necessary, TDSL will notify TNRCC of any
deficiencies or operational changes. .
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c. Credit towards the City's requirement to defiver 100,000 tons
annually all tons diverted from the Transfer Station to another
disposal facility.

The City shall immediately resume hauling waste through the Transfer
Station at such time the problems causing the diversion have been remedied.

D. City and its designated haulers shall have first right of access to any
and all capacity at the Transfer Station for full process and disposal services at the
contract price. TDS will have second priority. Third parties will have last priority.
When capacity is limited, access by third parties will be restricted depending on the
capacity limitation. TDSL shall use reasonable efforts to accommodate City
collection crews, shall calibrate and certify to the City proof of calibration of the
scales on an annual basis and maintain the overall appearance of the site which shall
include landscape, all necessary vector control and daily collection of wind blown
paper and litter. TDSL shall operate the Transfer Station in compliance with
TNRCC Municipal Solid Waste Management Regulations and the Transfer Station
Permit Site Operating Plan.

E. City shall designate an on-site Program Manager t0 oversee the
implementation of this Second Amendment. City's on-site Program Manager will
monitor the TDSL management of the Transfer Station and the City vehicle access
to Transfer Station, divert City vehicles as described above, ensure compliance
during normal operations, and will process all complaints and alleged deficiencies,
as defined under Section 19.

F. TDSL is responsible for picking up wind blown paper and litter which
occurs from vehicles on and around the Transfer Station and from transfer trailers
along the haul route. All paper and litter shall be collected on at least a weekly basis,
or at anytime in response to a citizen or regulatory complaint, on Starcrest Drive
from Jones Maltsberger to Wetmore Road or along the proposed Wurzbach Parkway
from Wetmore Road to Jones-Maltsberger Road.

G. TDSL shall provide for disposal of dead animals collected on City
streets and alleys and brought to the transfer station by the City or its designated
haulers between the hours of 7:00 AM and 6:00 PM, Monday through Friday and
7:00 AM to Noon on Saturday. Temporary storage of dead animals will be provided
by the City at other times. TDSL shall cooperate with the City to properly handle
the temporary storage of dead animals during non operating hours at the Transfer
Station.

H. TDSL shall maintain at its cost insurance covecage for City liability
involving TDSL operation of the Transfer Station and the adjacent TDSL facility
during the term of this Agreement. Failure to comply shall be deemed a breach of
contract. This requirementis to be coordinated prior to signing of the agreement and

7
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coordinated annually thereafter with the City's Risk Management Office. Such
liability shall include TDSL and TDS commercial general liability, employee
workers compensation, auto liability coverage and excess umbrella liability
coverage. Section 7 of the 1995 RFP, concerning Indemnity, shall also apply to this
Second Amendment. TDSL and TDS agree to list City as_additional insured.
Insurance coverages shall be as specified in the 1995 RFP, or as mutually agreed.
Such indemnity shall not exceed the limits of insurance coverage required by this
Agreement. TDSL shall require third party haulers including the City's designated
haulers using the Transfer Station (other than City) to provide similar liability
insurance coverage naming the City and TDSL as an additional insured.

L. TDSL shall provide and continue to provide during the term of this
Second. Amendment, Employee Health Insurance and retirement programs for its
employees assigned to the Transfer Station. TDSL shall provide toilets and rest
room facilities for both male and female City employees and vending machines for
soft drinks and snacks. TDSL has offered employment to all City employees
presently working at the Transfer Station, subject to their passing customary drug
screening and physical examinations. The offer of employment remained in effect
from December 18, 1996 until January 29, 1997 and employment will commence on
the date TDSL begins operation of the Transfer Station.

J. TDSL, at its sole cost, shall have the right to develop, use and operate
additional facilities at the Transfer Station site and the adjacent City-owned property
(as generally contemplated and depicted on Attachment One) which consists of
approximately four and one-half (4.5) acres of land, which are also leased to TDSL
upon the terms of this Second Amendment. Any permanent improvements
constructed by TDSL are subject to the approval of the City's Public Works Director
or his successor, which approval will not be unreasonably withheld or delayed.
Signage is subject to provisionsof the City Code of the City of San Antonio, Chapter
28 and approval from the Director of Public Works. The timing, design and
construction of any additional facilities or improvements shall be at the sole
discretion of TDSL. Such additional facilities may include facilities used to process
recyclables and compostables, facilities for vehicle and equipment maintenance,
storage and offices and any other related activities. Once approved, City shall assist
TDSL at TDSL's cost in obtaining and facilitating the approval and issuance of all
required City penmits, if any.

K. It is the intent of TDSL and the City to increase the operating
efficiency of the Transfer Station and to incorporate direct dump trailers to allow the
more efficient processing of solid waste collected by the City, its designated haulers,
TDS and other haulers. In recognition of the permanent improvements planned by
TDSL to the Transfer Station and the investment in equipment to use at the Transfer
Station to load and transport the waste and at the TDSL landfill to uiifoad the direct
dump trailers, TDSL shall only be required to post a performance bond or
irrevocable standby letter of credit for the performance of its obligations under this

8



5618.8/010698

Agreement as required below in Section 19D. On or before June 30, 2002, the TDSL
investment in such equipment and improvements shall exceed $1,500,000.
Modification to the Transfer Station to facilitate open top dumping shall be
accomplished within five (5) years as allowed by City and TNRCC, but the timing
of other improvements shall be in.the sole discretion of TDSL. Approvals for any
such other improvements or medificationsthat are beneficial to the Transfer Station
and/or contemplated in Section W below shall not be unreasonably withheld or
delayed by the City. As necessary, City will assist TDSL in obtaining all necessary
City permits, if any. Equipment and improvements which represent investment by
TDSL shall at all times during the effective term of this Second Amendment, be
maintained as reasonably required to deliver to the City those solid waste services
and operational management services necessary to the City for the City’s residential
collected waste as contemplated by this Agreement. If TDSL allows equipment or
improvements to fall into a state of disrepair below what is reasonably common in
the industry for similar facilities and adversely impacts TDSL'’s ability to deliver
such services, the City, at its option, after giving TDSL written notice and at least
fifteen (15) days notice to cure such deficiency, may repair or feplace the equipment
or improvement in question and shall be reimbursed its reasonable costs by TDSL.

L. Subject to the terms of this Agreement, TDSL shall have the
exclusive right to lease, manage, use, operate, improve, maintain and expand the
Transfer Station, and shall have the right to use all capacity in the Transfer Station,
over and above that used by the City, and the City’s designated haulers for its own
account and for other customers of TDSL. For this right, and for the right to use and
improve the approximate 4.5 to 5 acres of land adjacent to the present Transfer

‘Station, as shown in Attachment One, TDSL agrees to pay an annual fee, as

specified in Paragraph S. The right to "lease” does not include the right to sub-lease
the Transfer Station or any part thereof; however, it is understood that TDS shall
have the same access to the Transfer Station as TDSL without the need to sublease,
TDSL and the City agree to cooperate in dealing with any emergency or weather-
related emergency event and to temporarily modify operations to assist the City in
maintaining the community's health and safety and to comply with TNRCC permit
requirements. TDSL shall have the right to mortgage, assign or encumber any
trucks, trailers, equipment, other personalty or improvements owned by TDSL and
used in connection with the Transfer Station; provided, however, TDSL shall not
have the authority to create any lien, charge or encumbrance upon the Transfer
Station itself or the real property. Upon request, City shall give any mortgagee or
holder of TDSL’s indebtedness, simultaneously with service on TDSL, a duplicate
of any and all notices of demand or default. No liability for the payment of any
sums or the performance of any obligations shall attach to or be imposed on any
mortgagee or holder of indebtedness by the City or vice versa. Each party shall,
without charge, at anytime from time to time, within fifteen (15) days after request
by the other party, deliver a written instrument to the other party confirming that this
Agreement is unmodified and in full force and effect and certifying that no defaults



exist, or if a default does exist specifying the nature and the action required to cure
such default. '

M. TDSL assumes liability for the performance of all applicable federal,
state-and local permit requirementsrelated to the operation of this facility during the
fime it operates the facility and to ensure the operation remains in compliance.
TDSL shall pay all regulatory fines and penalties directly attributable to the TDSL
operation of the Transfer Station or use of City property. The City and TDSL shall .
apply for and acquire ail future permits, permit modifications, and business
operational licenses and permits at the cost of TDSL. As necessary, the City will
assist in processing and executing required applications, permit modifications,
amendments or related documents. The City shall continue to own the permit for
operation of the Transfer Sation during the term of this Second Amendment.

N. TDSL and its sister company, Texas Disposal Systems, Inc. (TDS),
which shall be considered to be the same as TDSL for purposes of considering
Transfer Station access, shall have the right to collect solid waste and process such .
waste through the Transfer Station. TDSL shall also have the right to accept solid
waste frorm other haulers, to the extent that the acceptance of such volume does not
interfere -with the City's priority and the orderly acceptance of City collection
vehicles.

0. TDSL agrees to allow the public and the City to use the Transfer

_ Station for semi-annual one-day Citywide cleanup events each year at no cost.

Al
PR
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TDSL will install and operate a Citizen's Drop-off site for recyclable materials prior
to June 1, 1998, subject to TDSL's ability to obtain all applicable governmental
approvals. TDSL shall use reasonable efforts on behalf of the City to obtain such
approvals.

P. On behalf of the City and itself, TDSL, at its cost, shall be responsible
for obtaining future pemmits, business operational licenses, any governmental
approvals, and permit modifications or amendments which are necessary for any
improvements to or operation of the Transfer Station. Such improvements will
require approval by the Director of Public Works, which approval shall not be
unreasonably withheld or delayed. City shall cooperate with TDSL in obtaining
such approvals and processing applications for governmental approvals, permit
modifications or amendments which shall include but not be limited to the execution
of all required documents, providing evidence of City's concurrence and support for
such permit modificationsand facilitating the issuance of any required City permits
which shall not be unreasonably withheld or delayed by the City. In the event such
permit modifications or approvals are not obtained, TDSL may continue to operate
the Transfer Station in accordance with existing or otherwise applicable permits.

Q. Neither TDSL nor the City shall close or relocate the Transfer Station
without the prior written consent of the other. The City shall not reduce the capacity

10
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of the Transfer Station to receive or process solid waste materials during the term of
this Second Amendment. City reserves the right to negotiate adjustment of the
minimum 100,000 ton guarantee if state law changes regarding recycling or yard
waste mandates and reduces total City waste volume to less than 300,000 tons
annually.

R. In sufficient time for TDSL to perform its obligations under this
Second Amendment, TDSL shall have ordered or acquired at its expense, a trailer
tipper and any necessary trucks and trailers in order to facilitate the transfer of waste
processed through the Transfer Station. Subject to applicable purchasing
requirements, City and TDSL shall agree outside of this Agreement if and how the
City's existing trucks and trailers will remain in place at the Transfer Station at least
on a temporary basis. TDSL shall take over the operation of the Transfer Station
within thirty (30) calendar days following () TDSL acquiring the City's existing
trucks and trailers (with sale effective on date of startup), or (ii) TDSL being notified
by the City that TDSL has the necessary authorization and can begin construction to
Tetrofit one bay of the Transfer Station to use the new direct dump trailers needed
to operate the Transfer Station and transport the City's waste, whichever occurs first.

S. TDSL shall pay a lease fee, for the use of the Transfer Station, the
facilities at the Transfer Station and the land adjacent (the approximate4.5 to 5 acres
shown in Attachment One) to the Transfer Station, of $100,000 annually to be paid
in one lump sum on the fifteenth of September of each year, beginning September
15, 1998 and continuing on the same day of each year thereafter for annual periods
beginning October 1, 1998. This annual payment may be increased anmually
beginning October 1, 2002, by the same CPI used for the previous respective year
and thereafter to calculate the City's costs charged by TDSL.

T. City shall pay TDSL a disposal rate per ton for all municipal solid

waste delivered to TDSL at the Transfer Station pursuant to this Second Amendment
"Disposal Rate at Transfer Station") of $19.13 for the period of March 1, 1997 to

September 30, 1997, and $20.62 for the pefiod of October 1, 1997 to September 30,
1998, which includes the current $1.25/ton state fee. The pass through of any fees
or change in fees shall be consistent with Section 6C and D of the First Amendment.
The Disposal Rate at the Transfer Station shall be paid to TDSL periodically, but in
no event more than thirty (30) days after City's receipt of an invoice from TDSL.
Beginning on October 1, 1998, and continuing on the same date each year thereafter,
the Disposal Rate at the Transfer Station shall be adjusted by the Consumer Price
Index as defined in Section 6B of the First Amendment. The contractual cap of 5%
shall no longer apply after September 30, 2005. The Disposal Rate at the Transfer
Station does not include "special waste” which shall be at the same rate charged by
TDSL to other similar customers. Schedule One attached to«this Agreement
summarizes the method for calculating the Disposal Rate at the Transfer Station,
assuming a 5% or greater rate of inflation. A lower inflation rate will require a
corresponding adjustment to the calculated rate, using the same methodology. City

11
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shall pay TDSL a different disposal rate per ton for ali municipal solid waste
delivered directly to TDSL at the TDSL landfill, which delivery does not go through
the Transfer Station in accordance with paragraph 6 of this Agreement (See First
Amendment). Unless required by a federal or state regulation which impacts all
similar Type 1 landfills in the State of Texas, no other operational costs or
compliance requirement shall be allowed to affect the Disposal Rate at Transfer
Station or Royalty rate during the term of this Contract.

u. TDSL shall pay a royalty to the City equal to $0.75 for every ton of
waste processed through the Transfer Station on behalf of "haulers" other than the
City, the City's contractors and designated haulers and Texas Disposal Systems, inc.
(TDS) or TDSL ("Royalty"). This fee will increase each year by the same CPI
percentage the disposal fee increases. The Royalty shall not apply to waste
processed through the Transfer Station on behalf of the City, its contractors, its
designated haulers, TDS or TDSL. The Royalty, as collected, shall be paid to the
City monthiy. The Royalty shall not apply to waste accepted at the Transfer Station
during the public clean up events referenced in Section O above.. TDSL/TDS shall
not designate another commercial or residential waste hauler to haul waste into the
Transfer-Station under the TDSL/TDS account in order to avoid the payment of the
Royalty... The City's contractors/designated haulers shall not haul commercial or
residential waste into the Transfer Station under the account of the City, which has
been collected from customers of City's contractors/designated haulers, in order to
avoid the payment of the Royalty and/or the prevailing Disposal Rate at the Transfer .
Station for such hauler's waste. The methodology for determining any mixed loads
compensation shall be developed in accordance with the procedure outlined in
paragraph 6F above. '

V. If the City permits and opens a new landfill to accept the City’s waste,
TDSL will haul the City’s allocable tonnage of solid waste, over and above the
100,000 ton minimum from the Transfer Station to the new City landfill (not to
exceed 400,000 tons per year), at the City’s request, subject to a rate to be negotiated
and agreed upon (Transfer Rate). The Transfer Rate shall be based upon the
following factors: :

(1) Distance from the Transfer Station (to include fuel, vehicle maintenance and
depreciationexpense). Upon the City’s request, a standard mileage rate will
be established annually by TDSL.

(i)  Travel, waiting and processing time (personnel cost). Upon the City’s
request, a standard hourly rate will be established annually by TDSL.

(iii)  Transfer Station operations (personnel and fixed costs). The Transfer Station
operations cost, shall be applied on a prorata basis for all waste hauled on
behalf of the City over and above TDSL’s costs for operating the Transfer
Station to process 100,000 tons per year. For example, if TDSL 18
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processing 300,000 tons per year and the City requested that TDSL haul
20,000 tons to the City’s new landfill, the Transfer Rate would include 10%
of TDSL’s Transfer Station operational costs (i.e., 300,000 - 100,000 =
200,000 + 20,000 = 10%.

A profit margin to TDSL of 15%.

The total price paid will be the sum of the amounts determined in iterns (i)
through (iv) above.

W.  Use and Development of Transfer Station facilities:

(1

@)

3)

No vehicle parking or equipment storage, operations, or
development will occur between the existing development of
the Transfer Station facility and Starcrest Drive nor will such
activities occur between the existing development of the
Transfer Station facility and the Blossom Park residential
subdivision, which is generally on the northwest corner of the
property, without the prior consent of the City's Director of
Public Works. Landscaping, fencing, lawn maintenance, and
clean up operations are permitted in this area, and TDSL will
be responsible for the installation and maintenance of such
facilities-in this area.

TDSL and TDS will have the right to use the balance of the
Transfer Station site and adjacent City owned property for
sales and operations, vehicle and equipment maintenance,
parking, storage and administrative functions. This area of
land adjacent to the Transfer Station will include
approximately five (5) acres of land between the Transfer
Station and the proposed development of the Wurzbach
Parkway. See Attachment One. TDSL will not in any way
interfere with the development of Wurzbach Parkway and
will adjust its facilities if such is absolutely necessary.

Any plan to add pavement, erect buildings, and add onto
facilities beyond those generally described in Attachment
One, or to expand parking to accommodate more than fifty
(50) vehicles used for waste collection will require that notice
be given by TDSL to the neighboring property owners.
Notice will consist of hand delivery of flyers to each
residence within an area bounded by Jomes Maltsberger,
Starcrest Drive and Lawrence Creek at least one week prior
to any scheduled meeting with neighboring property owners.
Comments by the neighbors will be considered by the

13
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Director of Public Works prior to granting approval of plans
for construction or expanded operations. The Director's
decision is final. At a minimum, TDSL will meet annually
with representatives of neighboring property owners to
discuss plans, issues, operations, and concerns.

TDSL shall construct necessary sight screening berms, fences
and landscaping around the outside boundary of the area
where equipment will be parked and maintained as generally
depicted on Attachment One."

TDSL and the City shall work together in good faith to develop a

technical operations manual for the Transfer Station which shall include performance
standards and routine procedures for operation of the Transfer Station on a daily
basis. In an attémpt to ensure that the Transfer Station is operated in an efficient
manner, the City and TDSL shall review the technical manual at least once each
year. The technical operations manual shall be updated as the parties may agree.

TE ATT

" -Section 12 pertaining to termination shall be deleted for purposes of the subject matter of
this Second Amendment; Section 12, however, shall continue to apply to the subject matter of the
'Original Agreement and that of the First Amendment, in accordance with its provisions, and as

modified in the First Amendment.

DISPUTE RESOLUTIONS

New sections shall be added as follows:

"19. Legal and Administrative Remedies.

A. Administrative Resolution of noted deficiencies:

(D
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Citizens may report any complaints or alleged deficiencies to the
Director of Public Works ("Director") or the City's on-site Program
Manager, who will forward those complaints or alleged deficiencies
in writing to TDSL within 48 hours.

A "complaint” is any problem noted by a citizen concerning
the operation of the Transfer Station. '
A "deficiency” in TDSL operations shall be defined as:

(i) anything which is a nuisance as defined under Title 30,
Chapter 330 of the Texas Administrative Code, applicable to

14
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(2)

3)

®

(5)

operations of the Tramsfer Station. for which TDSL is
responsible as the operator of the Transfer Station;

(ii) anything that is not allowed within the City's Transfer
Station Site Operating Permit and the applicable Municipal
Solid Waste Management Regulations; or

(iii) anything which is in violation of a provision of this
Second Amendment.

TDSL shall have 48 hours from its receipt of the notice to respond to
any complaint or alleged deficiencies or develop a plan to cotrect
such deficiencies. Plans must be achievable within a reasonable
period of time.

As recited above, the City's on-site Program Manager shall process
complaints and alleged deficiencies from citizens or City sources.

Repeated deficiencies or failure to perform may be referred to &
Transfer Station Oversight Panel (TSOP) for review, at the discretion
of the Director. The panel includes the Director of Public Works,
Assistant Director of Public Works, Community Relations Director
and the City Attorney. TDSL will receive written notice and have
the right to be present and heard at all meetings of the panel and shall
receive copies of minutes, reports and actions taken. TDSL shall be
notified in writing of any recommended actions and TDSL shall have
thirty (30) days from its receipt of the notice to correct any noted
deficienciesunless a longer period is required to cure the deficiency
or failure of performance in which event the Director shall establish
a reasonable amount of time to cure the deficiency or failure to
perform. If a state or federal regulatory agency requires action ina
shorter period of time, that requirement shall prevail. -The City may
shorten the duration of additional cure periods for the same
deficiency once TSOP has made a determination and established a

“cure period for that particular deficiency, unless TDSL is in the

process of responding within the original cure period.

Repeated failures to correct deficiencies which constitute a material
default under this Second Amendment may result in a 25% annual
reduction in guaranteed volume, when a deficiency continues after
year 1; S0% after year 2; 75% after year 3; and 100% after year 4.

Correction of deficiencies will negate the possible loss of tonnage.

Such loss of tonnage will be calculated prorata based upon a twelve
(12) month contract year.
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Failure to correct reasonably curable deficiencies continuing for one
year or more shall be a basis for termination of this Second
Amendment, at the option of the City.

The Director of Public Works, independent of the TSOP process,
reserves the right to advise TDSL in writing of any event which is
alleged to be a material breach of this Agreement in which event the
City and TDSL may avail themselves of all rights and legal remedies
as set forth in the General and Extraordinary Contractual Remedies
sections below.

General Legal Remedies.

In addition to the administrative remedies set forth above, City and
TDSL shall each have all legal and equitable remedies available to
such party under applicable law. In any legal proceeding to enforce
this Agreement, the nonprevailing party shall be liable for the other
party's attorneys fees and all costs of court. The administrative and
contractual remedies set forth in this Agreement are not intended to
waive or replace any legal or equitable remedies available to either
party. If TDSL fails to perform any of its monetary or nonmonetary
obligations under this Second Amendment, City may hold TDSL in
default and pursue its available remedies. In addition, each party
shall have a right of setoff against the other for any sums due from
one party to the other. In the event either party is required to expend
money to cure a default of the other, the party in default shall be
obligated to pay the nondefaulting party on demand together with
interest at the prime rate as established by Citibank N.A., New York
plus two percent (2%) per annum, except as limited by applicable
law.

Prior to the initiation of any legal proceeding, the City shall provide
TDSL with written notice and a reasonable opportunity to cure any -
alleged default. The City shall likewise be afforded the same
courtesy by TDSL and shall have a cure period of at least thirty (30)
days. If the alleged default involves an issue which has imminent
potential threat to health or safety, City shall make good faith efforts
to notify TDSL and if TDSL fails to timely correct such condition,
the City shall take such action as it deems necessary and charge
TDSL directly or deduct its reasonable cost from any amounts owing
TDSL. TDSL shall have a minimum of thirty (30) days from receipt
of the notice to cure all other alleged defaults unless such default
cannot reasonably be cured within such thirty (30) day period, in
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which event the Director shall establish a reasonable amount of time
under the circumstarnces.

Venue for any legal action relating to this Second Amendment shall
be in Bexar County, Texas.

Except as provided in paragraph C(1) below, the: City shall be
required to pursue its judicial remedies in order to dispossess TDSL
by a legal or equitable remedy to which the City may show itself
justly entitled. TDSL may continue to operate the Transfer Station
in accordance with this Second Amendment under duly made orders
of a court of competent jurisdiction, as shall the City be similarly
entitled to recover possession under such orders. Upon termination
of this Second Amendment, or the expiration of the term, or upon the
order of a court of competent jurisdiction, TDSL agrees to
reasonably cooperate with City in the City's efforts to regain.
possession of the Transfer Station without a disruption in operations.
In such event, TDSL shall physically surrender and deliver
possession of the Transfer Station to the City together with
permanent improvements and additions except signage, trademarks,
trailers, trucks, vehicles, equipment, portable/modular buildings and
other personal property. Such personalty TDXSL agrees to remove at
its expense and without damage to City property.

Except as provided in paragraph C(1) below, any transfer of
possession and operation of the Transfer Station from TDSL to the
City shall be through judicial remedy such as forcible entry and
detainer, any other legal or equitable remedy approved by a court of
competent jurisdiction, or by agreement of the parties. In seeking to
regain possession through any legal or equitable means, City shall not
be deemed to have waived its rights to pursue any other remedy
against TDSL including without limitation an action for any damages
incurred by the City. TDSL shall be liable for and shall pay to City
all indebtedness accrued to the date of such repossession.

Neither barkruptcy, insolvency, nor the appointment of a trustee or
receiver shall affect this Second Amendment so long as the respective
party affected continues to perform its obligations.

In the event of a default, the defaulting party shall be liable to the
nondefaulting party for reasonable attorneys' fees, costs of court and
other costs reasonably incurred in enforcing the terms of this Second
Amendment. Prior to the initiation of litigation or pursuit of judicial
remedy, arising from any disputed issue, not addressed by remedy
provided elsewhere in this Second Amendment, the parties agree to
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engage in good faith mediation, subject to the guidelines of the First
Amendment, Section 17.

TDSL acknowledges that the City is a municipal governmental
entity, whose powers as a home rule city are limited under the
Constitution of the State of Texas. The Constitution contains certain
requirements to ensure that certain types of municipal contracts have
an identified source of funding. To the extent that such
Constitutional provisions are applicable, City and TDSL agree that
the City’s Solid Waste Enterprise Fund plus the lease payments and
royalties paid by TDSL to the City pursuant to this Agreement
provide an annual source of revenue to the City which is more than
adequate to meet the City’s obligations under this Second
Amendment. However, if at any time during the term of this Second
Amendment, the City loses access to such funds through the
complete privatization of its solid waste services or a similar event to
the extent that the City is left without a flow of funds to cover the
cost of solid waste collection and disposal, the City, upon sixty (60)
days written notice to TDSL, may terminate its obligation to deliver
a minimum of 100,000 tons of waste to the Transfer Station during-
the time period that such revenues are unavailable to the City to use
for the purpose of this Second Amendment. Upon receipt of such
notice, TDSL at its option shall have a continuing right to either
terminate this Second Amendment or continue to operate and manage
the Transfer Station for its own account and on behalf of others
(excluding the City and its designated haulers), subject to the
obligation of TDSL to pay a lease and royalty to the City as provided
in Section 18, S and U of this Second Amendment.

Extraordinary Contractual Remedies Available to City.

In recognition of the fact that the City requires daily access to the
Transfer Station because the operation of the Station is an essential
City service potentially impacting public health, the City shall have
certain extraordinary remedies under the circumstances outlined in
this paragraph. These extraordinary remedies are in addition to, and
not to the exclusion of, any and all remedies the City may have at law
and in equity to enforce the terms of this contract or to protect the
public health, safety and welfare. In the event and only in the event
TDSL fails to accept or is unable to accept solid waste from the City
at the Transfer Station for a period of three or more operational days
(as defined in Section 18B), City, not being in defautt, may following

twenty-four (24) hours written notice delivered to an authorized

representative of TDSL in person or by facsimile supported by
written confirmation of delivery, or by posting prominently on the

18



F}

5618.8/010698

@

(3)

corporate premises of TDSL/TDS and the Transfer Station, enter
upon and take possession of the Transfer Station, alter iocks and
other security devices at the Transfer Station, and expel or remove
TDSL and any other person who may be occupying said Transfer
Station or any part thereof, and, if City so elects, (1) repossess for
City's own use or (2) relet the Transfer Station on such terms as are
reasonable and as City may deem advisable and receive the rent
therefor. The City shall be entitled to take possession immediately
upon the expiration of the notice period after the close of the third
day of inoperation or shutdown of the Transfer Station upon written
notice to TDSL of the City’s intent to do so. The requisite notice
may be regarded as that of an anticipatory action notice of intent to
perform an action to secure and protect the public health, safety or
welfare.

For purposes of paragraph (1) above, notices shall be delivered to:
Texas Disposal Systems Landfill Inc./Texas Disposal Systems, Inc.
main business offices, located at 7500 FM 1327, Buda, Texas “to the .
Attention” of the President.. Notices sent by mail shall be addressed
to P.O. Box 17126, Austin, Texas, 78760, or such other address as
TDSL may designate in writing,. '

City shall not attempt to regain possession under the conditions set
forth in the paragraph above if the failure of or inability of TDSL to
accept solid waste from the City or others whom TDSL has
contracted with at the Transfer Station for the requisite period is the
result of an “unavoidable event.” For the purpose of this Second
Amendment, an “unavoidable event” shall be deemed to be any
event, action, inaction, or activity beyond the direct control of TDSL
affecting the flow of waste to or from the Transfer Station which
would be reasonably likely to affect the City as the operator in a
manner which would similarly yield the City unable to operate the

_ Transfer Station which character of event shall include by way of

example but not limitation, catastrophic flood, tomado, or other
catastrophic acts of God, prolonged snow or ice storm, terrorist
attack, fire or other serious casualty, any adverse condition caused by
the City, prolonged failure of power from a power source, riots,
catastrophic aerial or vehicular accident, governmental action
limiting vehicular access to surrounding roadways. A Teasonable
time for TDSL to accommodate resumption of operations as a result
of the unavoidable event shall be added to the three (3) day period
referenced above. It shall not be an “unavoidable event” if TDSL is
unable to accept solid waste from the City due to a TDSL equipment
failure, or a permit violation leading to closure by a regulatory
agency.
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Upon contractual or judicial repossession of the Transfer Station by
the City pursuant to this section and the general remedies above, the
following terms shall apply:

a.

TDSL shall physically surrender and deliver possessionto the
City of the entire Transfer Station, together with all
permanent improvements and additions, except signage, trade
marks, vehicles, trucks, trailers, equipment, portable/modular
buildings and other personal property. TDSL, in such case,
shall reasonably assist in an orderly transfer of the Transfer
Station to the City.

| Except as provided in paragraph C(1) above, TDSL hereby

waives notice of such re-entry or repossession and of City's

intent to re-enter or retake possession of the Transfer Station.

Pursuit of any of the foregoing remedies shall not preclude

pursuit of any other remedies by either party as provided by

law, nor shall pursuit of any other such remedy constitute a

forfeiture or waiver of any damages occurring to either party
by reason of the violation of any of the terms, provisions and

covenants of this Second Amendment. The loss or damage

which City may suffer by reason of termination of this

Second Amendment shall include the reasonable expense of
repossession.

Rightful exercise by City of any one or more remedies
granted or otherwise available shall not be deemed to be a
waiver of any other remedies available to the City or TDSL,
whether by oral agreement or any operation of law. Such
waiver can only occur by the written agreement of City and
TDSL. No such alteration of security devices and no removal
or other exercise of dominion by City over the property of
TDSL or others at the Transfer Station shall be deemed
unauthorized or constitute a conversion of the permanent
improvements and real property at the Transfer Station. Upon
any such possession by City, City shall allow TDSL
immediate access to remove all signage, trademarks, trailers,
trucks, vehicles, equipment, portable/modular buildings and

- other personal property.

TDSL agrees that any re-entry by City may be pursuant to
judgment obtained in forcible detainer proceedings or other
legal proceedings or without the necessity for any legal
proceedings, as City may elect, and City shall not be liable in
trespass or otherwise.
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In the event that City elects to repossess the Transfer Station
without terminating the Second Amendment, TDSL shall be
liable for and shall pay to City all indebtedness accrued to the
date of such repossession. In no event shall TDSL be entitled
to any excess of any rent obtained by City.

In case of repossession by the City pursuant to this section,
TDSL shall also be liable for and shall pay to City, in
addition to any sum provided to be paid above, all reasonable
expenses incurred by City in connection with reletting the
whole or any part of the Transfer Station or by City in
enforcing City's remedies.

If TDSL shall fail to make any payment or cure any default
within the time herein provided, City, without being under
any obligation to do so and without waiving such default,
may make such payment and/or remedy such other default for
the account of TDSL (and enter the Transfer Station for such
purpose), and thereupon TDSL shall be obligated to, and

~ hereby agrees to pay City, upon demand, as though such

sums are additional rent, all reasonable costs, expenses and
disbursements incurred by City in taking such remedial
action. :

City shall return possession of the Transfer Station to TDSL
and reinstate this Agreement, if within thirty (30) days of the
City’s repossession, TDSL provides wriiten notice and
evidence reasonably satisfactoryto the City verifying that the
event or condition which precluded TDSL from accepting
waste for three (3) consecutive operational days has been
cured or eliminated. Within three (3) days of the City’s
receipt of such notice and reasonably satisfactory evidence,
City shall return operation of the Transfer Station to TDSL
and this Agreement shall remain in effect as if such

" repossession had never occurred. The parties shall work

together in good faith to reimburse one another, as reasonably
appropriate, for operational costs and equipment usage during
such thirty (30) day period.

Except in the case of Council funding termination of the
Solid Waste Enterprise Fund, the City shall not be obligated
to mitigate its damages by means of refet, if the City
determines it is in the public interest not to relet. City retains
this right in the event of termination, regardless of theory

21



(D

)

3)

under which termination occurs. City acknowledges TDSL’s
limitation of liability set forth in paragraph D below.

Performance Bond.

TDSL shall post with the City a performance bond or irrevocable
standby letter of credit in a form acceptable to the City which shall
be renewed annually, prior to its expiration. The bond or letter of
credit shall be posted with the City no later than two weeks from the
date of commencement of the Second Amendment. Time is of the
essence in this regard.

The amount of the bond or irrevocable standby letter of credit shall
be One Million Dollars ($1,000,000) during the term of this
Agreement.

Notwithstanding anything to the contrary in this Second Amendment,
as allowed by the 1995 RFP, the liability of TDSL for any and all
damages, rents, costs and expenses, arising from a default by TDSL

- under this Second Amendment shall be limited to the amount of the
Performance Bond or irrevocable standby letter of credit, as

liquidated damages, which shall be the City's sole and exclusive
remedy, it being impossible to ascertain the actual damages which
might be incurred by the City as of the date of this Second
Amendment. . Such limitation is afforded TDSL only so long as the

- bond or letter of credit is duly maintained according to the
‘requirements of this Second Amendment."

FIDUCIARY DUTY

A new section shall be added as follows:

S618.8/010698

*20. Fiduciary Duty to Each Other.

TDSL shall lease, manage and operate the Transfer Station in compliance
with conditions of this Second Amendment to Agreement and all applicable
permits owned by the City for and on behalf of the City, and such other
permits as may be required for TDSL's operation. TDSL shall observe all
applicable state and federal laws, rules and regulations and such applicable
local rules and ordinances which have general application throughout the
City which have been enacted to address issues of public kealth, safety or
welfare. TDSL shall be responsible for any fines or penalties levied by the
state or federal government as a result of TDSL's failure to comply with its
permit obligations. Subjectto the City’s limited rights of terminationrecited

22



in Section 1 above, in the absence of a default by TDSL, City shall not alter
or terminate its obligations under this agreement through the powers or
authority which are unique to it as a governmental entity without
compensating TDSL for its financial loss, insofar as permitted by law, unless
the loss oecurs as a result of a short-term emergency response action by the
City of limited duration to preserve the public health, safety, or welfare, in
which case TDSL shall not be compensated by the City."

Except as modified by this Second Amendment, the Agreement shall remain in full force and
effect as written and previously amended. This Second Amendment shall be deemed to control the
parties’ relationshipin the City’s Starcrest Transfer Station in the event of any conflict between it,
the Agreement, or the 1995 RFP, all of which constitute all of the contract documents for the instant

Transfer Station agreement.

Executed as of the 2‘@ day of WQ)@ ), 1998.

' CITY OF 10 wq&,
: By: @”a

Alexander E. Brisefio
City Manager
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Bob Gregory,LPreﬁdcnt

7T

Date: JAW};/ b, 1999

APPROVED AS TO FORM
m q "'a/___ -
Frank J. Garzd

City Attorney
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"THE STATE OF TEXAS  §
§
COUNTY OF BEXAR §

BEFORE ME, the undersigned authority, on this day pérsonally appeared Alexander E.
Brisefio, City Manager, City of San Antonio, known to me to be the person and officer whose name
is subscribed to the foregoing instrument, and acknowledged to me that he executed the same for

the purposes and consideration therein expressed, in the capacity therein stated, and as the act and
deed of said City of San Antonio.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the ° 25 day 0%/

199% \\\\\\\::E;Igm;;’

-E-'-? :. ez ' . )
o) £ 3% % NE DN Llie Loy

K < § Notary Puéiic _ @)
Bexar County, Texas

THE STATE OF TEXAS  §

§

COUNTY OF TRAVIS: §
BEFORE ME, the undersigned authority, on this day personally appeared Bob Gregory,
President, Texas Disposal Systems Landfill, Inc., known to me to be the person and officer whose
name is subscribed to the foregoing instrument, and acknowledged to me that he executed the same

for the purposes and consideration therein expressed, in the capacity therein stated, and as the act
and deed of said corporation.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the Gty day of AQMUP-Q.Y,
1998 '

(seal? . M‘& L %‘l\fﬁ%\

Notary Public
Travis County, Texas

AAAAAAAAAAAAAAAAAAAA

: @E\Q‘ DENMIS L. HOBBS
b

; \ NOTARY PUBLIC
1$ 3
@ State of Texas

HHFCS Comm. Exp. 09-13-99 |

e o PN

b e A e e Yy
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OPTION III
(CP! adjusled for 10-1

12/03/96

Start rate - 517.88 per fon plus Stale fee

too:-qmm:-m-c_,m_.E

—
Q
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22
23
24
25
26
27
28
23
30

Year

Brglanlng
10/01/95

10/01/96
02/01/97
10/01/97
10/01/98
10/01/99
4070172000

10/01/2001 .

10/01/2002

10/01/2003

10/01/2004

10/01/2005
10/01/2006
10/01/2007
10/01/2008
10/01/2009
10/04/2010
10/01/2011
10/01/2012
10/01/2013
10/01/2014

10/01/2016
10/01/2016
10/01/2017
10/01/2018
10/01/2019
10/01/2020
10/01/2021
10{01/2022
10/01/2023

- 40/01/2024

cel
Eachic
NIA
3.167%

5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

TEXAS DISPOSAL SYSTEMS
CITY OF SAN ANTONIO REQUES
FOR MUNICIPAL SOLID WASTE D

Cwnulatlve
CrL
1.000
1.032

1.083
1.137
1.194
1.254
1,317
1.383
1.452
1.524

.1.600
1.680
1,765
1.853
1.845
2,043
2.145
2.252
2.365
2.483

2,607
2.7
2.874
3,018
3.169
3.327
3.494
3.668
3.852
4,044

SCUEDULE I

DISPOSAL COST ANALYSIS

{hienno) Trasaler
Landfili Statlon
Disposal rale Dliposal rate
per lon per ton
with CP wiih CEI
$10.800 $17.880
511,445 $18.446
$11.445  $18.446
$12.642  $19.368
$13.169  $20.338
$13.828  $21.352
$14.519  $22.421
$15.245 $23.542
$16.007 $24.718
$16.807  $25.955
$17.648 $27.253
$18.530 $28.616
$19.457 $30.047
$20.430 .$31.,549
$21.451  $33.126
$22.524 $34.762
$23.650 $36.521
$24,832 $38.,347
$26.074 ~ §40.264
$27.3718  $42.277
528,748  $44.391
$30.184 $46.811
$31.693 $48.942
$33.278  $51.389
$34.942 $53.958
$36.689 $56.656
$38.523 $59.489
$40.449  $62.463
542,472  $65.586
$44.595 $68,865
$46,825  §72.308

Slate

Exe
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25

$1.25
$1.25
$1.25-
$1.25
$1.25
$1.25.
$1.25
$4.25.
$1.25
$1.25

$1.25
$1.25
$1.28
$1.25
$1.25
$1.25
$1.25
$1,25
$1.25
$1.25

LANDFILL, INC,
T FOR PROFPOSAL
ISPOSAL SERVICES

.95 to 10-1-96 CPl Increase of 3.167%; estimaled at 5% therealler)

Transler
Statlon
Disposal rate

per tonwith Negollaled

Stalz Fee
$19.130
$19.686
$19.698
$20.618
$21,586
$22.603
$23.671
$24.782
$25.969
$27.205
$28.503

$29.686
$31,297
$32.789
$34.376

1 $36,032

$37.774
$38,597
$41,514
$43,527
$45.641

$47.861
$50.192
$52.639
$55.208
$57.906
$60.739
$63.713
$66.836
$70,115
$73.558:

Macgund

($0.57)

Ublsposal
Rale per lon
with
Statefee
$19.130
$19.698
$19.130
$20.618
$21.586
$22.603
$23.671
$24,792
$25.869
$27.205
$28.503

-$28.866

$31.297
$32.799
$34.378
$36.032
$37.771
$39.587
$41.514
$43.527
$45.641

$47.561
$50.192
$52.639
$56.208
$57,906
$60.739
$63.713
$66.838
$70.115
$73.558

Tons

PerYear
0

Q
68,667
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

L
Aruiual
DLpoand Cost
at the Trunaler
Ston with
Slatr fee

$1,275,333
52,061,800
$2,158,600
$2,260,300
$2,367,100
$2,479,200
$2,586,900
$2,720,500
$2,850,300

$2,986,600
$3,129,700
$3,278,900
$3,437,600
$3,603,200
$3,777,100
$3,859,700
$4,151,400
$4,352,700
$4,564,100

$4,786,100
$5,019,200
$5,263,900
$5,520,800
$5,790,600
$6,073,900
$6,371,300
$6,683,600
$7,011,500
$7,355,800



OPTION III
(CP1 adjusted for 10-1-9

12/03/96

Start rate - $17.88 per ton plus State fee

-

[

-t
L]

Year
Deglnning
-10/01/95
10/01/96
02/01/97
10701797
10/01/88
10/01/99
10/01/2000
10/01/2001
10/01/2002
10/01/2003
10/01/2004

10/01/2005
10/01/2006
10/01/2007
10/01/2008
10/01/2008
10/01/2010
10/01/2011
10/01/2012
10/01/2013
10/01/2014

10/01/2015
10/01/2016
10/0%/2017
10/01/2018
10/01/2018
10/01/2020
10/01/2021
10{01/2022
10/01/2023
1010112024

SCUEDULE I
TEXAS DISPOSAL SYSTERS Ecwpr INC,
CITY OF SAN ANTONIO REQUEST FOR PROPQSAL
FOR MUNICIPAL SOLID WASTE DISPOSAL SERVICES
U—.mwow..rr COST ANALYSIS

5 to 10-1-96 CPI Inciease of 3.167%; eslimated at 5% lhereafler}

crl
Faslor
N/A
3.167%

5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

5%
5%
5%
5%
5%
5%
5%
5%
5%
5%

Cwnulative
crl
1.000
1.032

1.083
1.137
1.194
1.254
1.317
1.383
1.452
1.524

11,600
1.680
1.765
1.853
1.945
2.043
2.145
2,252
2.365
2.483

2,607
2.737
2.874
3.018
3.169
3.327
3.494
3.668
3.862
4.044

{Memo) Trunsler
Landfill Stsllon
Disposal rale Dlposal rute
por ton pev ton
wiih CPl with CPE
$10.900 qu.amo
$11.445 $18.446
$11.445 $18.446
$12.542 $19.368
$13,169  $20.338
$13.828 $21.383
$14.519 $22.421
$15.245  $23.542
$16.007  $24.719
$16.807  $25.955
$17.648 $27.253
$18.530 $28.616
$19.457 $30.047
$20.430 . $31.54%
$21.451 $33.126
$22.524 $34,782
$22,650 $36.521
$24.832  $38.347
$26.074 ~ $40,264
$27.378  $42.277
$28,746  $44.3M
$30.184 $46.611
$31.693 $48.942
$33.278  $51.389
$34.942 $53.858
$36.689 $56.656
$38.523 $59.489
$40.449  $62.463
$42.472  $65.586
5$44.595 $68,865

$46.825

$72.308

Stale

Exe
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25

$1.25
$1.25
§1.25-
$1.25
$1.25
$1.25.
$1.25
$1.25
$1.25
$1.25

$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25
$1.25 .
$1.25
$1.25

Transler
Stallon
Dispoal raie

pertonwith  NegoUated

State Fee
$19.130
$19.696
$19.696
$20.618
$21,586
$22.603
$23.671
$24,792
$25,869
$27.205
$28.503

$29.866
$31.297
$32.799
$34.376
$36.032
$37.771
$39,597
$41.514
$43.527
$45.641

$47.861
$50.192
$52.639
$55.208
$57.906
$60.739
$63.713
$66.836
$70,115
$73.558:

DHscound

($0.57)

Dlsposal
Rate per ton
with
Slate fre
$19.130
$19.6586
$19.120
$20.618
$21.585
$22.603
$23.671
$24.792
$25.969
$27.205
$28.503

.$29.866

$31.297
$32.788
$34.376
$36.032
$37.771
$39,597
$41.514
$43.527
$45,641

$47.861
$50.162
$52.639
$55.208
$57.906
$60.738"
$63.713
$66.838
$70.115
$73.558

Tons

Per Xrac

0

0

66,667

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000

100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000
100,000

[)

Annusd
Dlsposal Coal
at the Traruler
Stallon with
Slate fes

$1,275,333
$2,051,800
$2,158,600
$2,260,300
$2,367,100
$2,479,200
$2,596,900
$2,720,500
$2,850,300

$2,986,600
$3,129,700
$3,278,800
$3,437.600
£3,603,200
$3,777,100
$3,959,700
$4,151,400
$4,352,700
$4,564,100

$4,786,100
$5.019,200
$5.263,500
$5,520,800
$5,750,600
$6,073,900
$6,371,300
$6.683,600
$7,011,500
$7.355,800
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Exhibit E

MEMORANDUM OF AGREEMENT (“MOA”) BETWEEN
THE CITY OF SAN ANTONIO (“CITY"™)
AND

TEXAS DISPOSAL SYSTEMS LANDFILL, INC., TEXAS DISPOSAL SYSTEMS,
INC., AND TEXAS LANDFILL MANAGEMENT, L.L.C. (collectively, “TDSL”)

REGARDING

THE STARCREST TRANSFER STATION
SECOND AMENDMENT TO AGREEMENT

Agrecment;

‘/ 1. ‘The City will continue to actively encourage the modification of the Starcrest
Transfer Station (“Starcrest”) municipal solid wastc permit No. 1443 by
working with the TNRCC to obtain expeditious approval of the modification

request submitted to TNRCC on October 30, 2000.

\/ 2. Contingent upon City staff’s conclusion that therc are no unacceptable
liability concerns, in Jarmary of 2001 the City staff will recommend to the
City Council that the Starcrest raunicipal solid waste permit No. 1443 be _ -
transferred to TDSL. /It is anticipated by both the City and TDSL that the l
/*'"jﬁe'riﬂif’ﬁiﬂ_'ﬁé'ﬁhnsfemd during January 2001 or shortly thereafter at no cost |
to TDSL. The City and TDSL will each bear their own administrative, legal,
( or other cost to transfer the permit.

\/3. The City staff will regommend to City Council that the Second Amendment 10
Agreement (i.e,, the Starcrest Transfer Station Agreement cotered into
pixsnant to Ordinance 85263) be amended to require the City to pay the

statutory rate of interest as stated in Texas Finance Code § 302.002 on
iavoices that have not been paid within 30 days after the date of invoice
receipt by the City. Statutory interest payments will not be required on
individual load ticket chaxges that are disputed by the City.

O)L/ 4. The City will pay $91,023.09, plus statutory interest as caloulated under Toxas
‘2 Finance Code §302,002, in satisfaction of minimum tonnage requiremenis for
M the period from October 1, 1997 o September 30, 1998 The City and TDSL

Page 1 of 3
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agree that the City will not pay eny other statutory interest on any other
Starorest past due invoices dated prior to the date of this MOA. for disposal
fees,

No Jater than Friday, December 15, 2000, the City will provide to TDSL 2
chacklist of requirements for obtaining & Cestificate of Occupancy for existing
development at the site, and 2 checklist of requirements for obtaining approval
of plats, building permits and Certificate of Ocenpaney for the future
developtment at tho site consistent with the conceptual plan attached to the
Second Amendment t0 Agreement.

The City Staff will recormmend to City Cowncil (if City Council approval is
required) that the lease payments under the Second Amendment to Agreement
be changed as follows:

a, The City will waive the entire $100,000 lease payinents for the years 1998
and 1999, The City will credit the lease payments already made by TDSL
for 1998 and 1999 to TDSL's account in payment of the lease payment

irements for the years beginuing October 17 of 2001; 2002, end &
portion of 2003, a2, 2000,

b. The City will waive a portion of the year 2000 lease payment based on the
following criterdia. Within 120 days from fhe date of this MOA, TDSL
will submit plans for developmext of the site, consistent with the
conceptual plan attached to the Second Amendment to the Agreement, toi
the Public Works Department for approval. After the plans have been’
reviewed and found to comply with City development codes, the City will =
issuc a building permit to TDSL. The City will waive, on 2 pro xata basis,
fhie portion of the yearly lease payment which is incurred from October 1,
2000 to the dato of issuance of the building permit by the City. TDST. will
pay with its credit as degcribed in Section 6a aboye, on a pro rata basis, the
portion of {he lease payment due fron the date of issuance of the building”
permit by the City, until the end of the 2000 lease period, which occuts o’
September 30, 2001. -

Y is a condition of this MOA that the City and TDSL cxecute and abide by the
terms of the Tolling Agreement mutually 8 greed 1o by the City and TDSL on
Novernaber 22, 2000.

The City and TDSL sgree that compliance with and excoution of the terms of
this MOA, which includes the approvals by the City Council as anticipated
herein, resolves and setfles any “nd all remaining issues conceming the
Stercrest Transfer Station Agreement and its Amendmcuts that may exist as of
the date of this MOA.

Pagc2 of3
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93/ The City and TDSL agree fo coptinue to work in cooperation on issues
concerning Starcrest pursuant to the terms of the Second Amendment to
Apgrcement.

This Agreement coutains all the terms and condirtions agréeed upon by the parties. This
MOA may be executed in auy aumber of counterparts, each of which will be deetned an
oripinal and all of which taken to gether will be deemed one and same docurnent. No
other understandings, oral or otherwise, regarding the subject matter of the MOA shall be
decmed to exist or to bind either of the parties hereto,

DATED this 22" day of November, 2000.

AM /4«?%}

i Bob Gregory
Asgistant City Manager Qq 7 CEQ and Chairman
City of San Antonio Toxas Disposal Systems Landfill,
Inc,, Texas Disposal Systems, Inc.,
And Texas Landfill Management,
LL.C,

Page 3 of3
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Exhibit F

Special Addendum
To Contract Documents
Between the City of San Antonio
And
Texas Disposal Systems Landfill, Inc.
For Conveyance of TNRCC Permit for Starcrest Transfer Station

General Description of this Special Addendum: Conveyance by the City of San Antonio (City /
Owner) to Texas Disposal Systems Landfill, Inc., (TDSL / Operator), collectively referred to as the
“parties”, of the Texas Natural Resource Conservation Commission (TNRCC) Municipal Solid Waste
(MSW) Permit No. MSW-1443 (the Permit), which conveyance shall be for a fixed period of time cited
herein under conditions as described below.

Background and Authority. This supplemental authorization is made consistent with an Agreement
made between the City and TDSL under authority of Ordinance No 85263, passed December 5, 1996,
which Ordinance enabled an agreement known as the 2** Amendment to Agreement which authorized
privatization of the City’s Starcrest Transfer Station (Station), which 2** Amendment, also known as the
Starcrest Transfer Station Privatization Agreement (“Privatization Agreement”), became effective as a
contract on January 7, 1998.

This Special Addendum is immediately enabled by Ordinance No. 93272, passed on January 18, 2001, by
which Ordinance the City Council consented to and made further modifications to the Privatization
Agreement.

According to the “Addendum Sections” below, numbers 1 through 10, the parties acknowledge and agree
as follows:

1. The City Manager of the City of San Antonio, as recited in the enabling Ordinance, shall execute all
documents and perform all actions as may be necessary to convey the Permit to TDSL. A draft copy
of the permit transfer application is attached hereto as Exhibit 1.

2. The parties conferred with TNRCC prior to submitting the permit transfer application and have been
apprised by respective legal counsels of responsibilities, liabilities, and obligations that reside with
permit ownership and facility ownership. As between the City as the owner and TDSL as the
operator, the parties agree that as of the date the Transfer Station Permit is issued to TDSL and signed
by the TNRCC (the “Effective Date”) TDSL will assume all responsibilities and liabilities for
activities involving the Station in consideration of the permit transfer as follows:

(i) TDSL shall be solely responsible for compliance with the Permit, including, without
limitation, all of the terms, provisions, conditions, limitations and other restrictions embodied
in the permit and with all applicable regulations of the TNRCC for municipal solid waste
facilities, including maintaining financial assurance acceptable to the TNRCC.

(i) TDSL shall be solely responsible for responding to enforcement actions, payment of all
penalties and fines, and compliance with corrective action orders that may be issued
concerning the operation and management of the Station.

(iii) TDSL shall be solely responsible for the cost and implementation of investigations,
assessments and corrective action requirements related to spills, releases or discharges that
occur after the Effective Date and which result in environmental contamination or threaten
environmental contamination at the Station. TDSL’s responsibility shall extend to any off-
site impacts that may result as a consequence of on-site activities.

Page 1 of 4
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(iv)  Except for wastes transported to the Station by the City, TDSL shall be solely responsible for
all wastes managed through the Station that become the subject of any state or federal
Superfund investigation.

Conveyance of the Permit to TDSL will shift liabilities as described in Section 2 of this Addendum
and will therefore necessitate clarification of each party’s duties and responsibilities under the
Privatization Agreement. The City and TDSL agree that as of the Effective Date, specific provisions
of the Privatization Agreement are superseded by this Addendum as follows:

(i) Section 6 - DISPOSAL RATES

a. Paragraph F: TDSL and the City shall establish appropriate methodology for
compliance with service requests for City contractors and designated City haulers,
entitled to City priority services from TDSL, and creation of such methodology shall be
expedited by means of informal letters of agreement or memorandums of understanding
between the City and TDSL rather than by means of a Technical Operations Manual.

b. Paragraph I: TDSL is not required to notify the City of the receipt and nature of
unacceptable waste.

(ii) Section 18 - TRANSFER STATION

a. Paragraph A: The Transfer Station shall be operated by TDSL in accordance with
TDSL’s TNRCC permit, as modified or amended.

b. Paragraph E: TDSL shall be responsible for ensuring compliance at the facility at all
times. The City’s on-site Program Manager shall instead become the City’s on-site
“Contracts Servicing Representative” and is not responsible for compliance oversight of
the TDSL operations.

c. Paragraph K: TDSL shall not bear the cost for any modifications to the permit or
facility requested of TDSL by the City, which request may be made subsequent to the
Permit conveyance to TDSL and which request may exceed requirements of the parties’
Privatization Agreement.

d. Paragraph M: TDSL shall apply for and acquire all future permits, permit
modifications, business operational licenses and permits at the cost of TDSL. The City
does not own the permit and is not required to assist TDSL in processing or executing
permit revisions, except for licenses, permits or authorization issued by the City. The
City will cooperate with TDSL in permitting activities to the extent approval is required
by the property owner which said approval, if not in conflict with the City’s municipal
governmental obligations as determined under the City Charter, shall not be unreasonably
withheld or delayed. The Charter is found at the City’s website. All proposed permit
revisions are subject to Sections 4 and 5 of this Addendum.

e. ParagraphP: TDSL shall be responsible for obtaining other required permits,
including a state stormwater permit, business operational licenses, and governmental
approvals, and permit modifications or amendments for any improvements to or
operation of the Transfer Station on its own behalf and on behalf of the City only to the
limited extent that the City is the Owner of the facility. The City does not own the permit
and is not required to assist TDSL in processing or executing permit revisions, except for
licenses, permits or authorization issued by the City. The City will cooperate with TDSL
in permitting activities to the extent approval is required by the property owner which
said approval, if not in conflict with the City’s municipal governmental obligations as
determined under the City’s Charter, shall not be unreasonably withheld or delayed. The
City’s Charter is found at the City’s website. All proposed permit revisions are subject to
Sections 4 and 5 of this Addendum.
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f. Paragraph Q: In accordance with Section 5 of this Addendum, TDSL shall not reduce
the capacity of the Transfer Station to receive or process solid waste materials during the
term of the Privatization Agreement.

g. Paragraph X: TDSL shall be solely responsible to develop a technical operations
manual for the Transfer Station, and shall provide a current and updated copy of the
manual to the City. If no updates are made during the year, TDSL will insert a short
written statement to that effect to accompany each annual lease payment on those dates
when the lease fee is due and payable to the City. The parties acknowledge the lease
payment schedule has been modified according to certain amendments effected by
Ordinance No. 93272 noted below.

(iii)  Section 19 - DISPUTE RESOLUTIONS

a. Paragraphs A-D are supplemented with an understanding that TDSL holds the permit for
the Station and is solely responsible for all compliance issues concerning the facility
operations. Citizen complaints that are reported to the City shall be handled as described
in this section. The City retains any and all governmental powers to protect the public
health, safety and welfare, as may be the City’s governmental duty, for protection of the
public health, safety, and welfare, including but not limited to abatement of common law
and statutory nuisance and exercise of authority under the Texas Solid Waste Disposal
Act. The City continues to require TDSL to abide by all state, federal, and local laws,
rules and regulations applicable to the Transfer Station operation.

Each party shall bear its respective administrative, legal, and other costs that may be incurred
through transfer of the permit.

TDSL shall provide 60 days advanced notice to the City prior to application for any proposed
modification or amendment of the Permit. An exception to 60 days advanced notice may be had
if TDSL must make a permit alteration submission in response to a compliance or enforcement
action by TNRCC affording less than 60 days for response. In that case, TDSL must notify the
City of the TNRCC directive or “compliance concern” for permit alteration immediately upon
receipt of the NOV or letter or notice of concern in which TNRCC identifies permit alteration as
a remedy. To maintain the value of the Permit, TDSL may not modify or amend the Permit to
limit the nature or type of waste, limit the volume of waste, reduce the operational hours of the
facility, suspend or revoke the permit, or otherwise diminish the waste management authorization
under the Permit, without the prior written approval of the City. Consideration for the Permit
conveyance is TDSL’s promise the company will not apply to enlarge the Permit’s industrial
waste stream to include Class 1 Industrial Waste and TDSL agrees not to seek any such
authorization without the permission of the City. TDSL will not service hazardous waste at the
Station, except for materials authorized under state and federal law for disposal at a Type I
municipal solid waste landfill as described in 30 TAC Section 330.41(a) and (b), nor will TDSL
store hazardous waste at the facility, not even on a temporary basis.

TDSL shall inform the City of each NOV or enforcement action. By January 31 of each year,
TDSL shall provide a summary of the prior year’s environmental performance, including how
many times the facility was inspected by TNRCC, the number of NOV’s issued, whether
enforcement actions were commenced, and the results of any enforcement actions

Upon termination of the lease term provided in the Privatization Agreement, whether by
exhaustion of the lease term, contract termination, or any other legal or equitable means by which

Page 3 of 4



Exhibit F

TDSL shall no longer have or exercise control or occupation of the premises, subject of the
Starcrest Privatization Agreement (2 Amendment), TDSL shall, upon instruction from the City,
either re-convey the permit to the City pursuant to the protocols directed by TNRCC regulations,
revoke the Permit under TNRCC protocols that will effect destruction of the permit, suspend the
permit for a specified period of time, or convey the Permit to another party, all at the City’s
discretion. Six months prior to termination or expiration of the parties’ contractual relationship
concerning the Starcrest Transfer Station for whatever reason, TDSL shall notify the City of its
intent to relinquish the permit and shall request the City to issue an instruction for disposition of
the permit. Following receipt of TDSL’s notice, it shall be the City’s responsibility to issue
instruction to TDSL no later than 60 days prior to termination of the parties’ contractual
relationship. If the City does not provide instructions to TDSL within the required timeframe,
then TDSL shall submit a request for revocation of the permit to TNRCC prior to the termination
of the parties’ contract.

8. In consideration for permit transfer, TDSL promises it shall not diminish the level, quality, and
expeditiousness of service being provided to the City, which level, quality, and expeditiousness
was achieved prior to the conveyance of the permit. And in further consideration and in
affirmation of the terms and intentions of the Privatization Agreement, TDSL promises to
expedite ability for Third Parties to enter into reasonable contractual and insurance requirements
to use the transfer station facilities to enable the City to realize royalties anticipated under the
Privatization Agreement.

9. Upon and by operation of termination of the parties’ contractual relationship concerning the
Station, termination of the lease term, or end to TDSL’s occupation or control of the Station,
TDSL shall be divested of all right, title, and interest in the Permit, subject to any and all
liabilities that may have attached during TDSL’s ownership.

10. The changes to the Privatization Agreement in Section 18S and Section 18T as adopted in
Ordinance 93272 are hereby specifically incorporated by reference into the Privatization
Agreement.

Executed this.g~ Z day of March, 2001.

CITY OF SAN ANTONIO TEXAS DISPOSAL SYSTEMS
/" LANDFILL, INC.
/“ Title: Chairman and CEO
Approved as to form: \—é- %
Clty Attgmey
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b & TEXAS DISPOSAL SYSTEMS

TEXAS DISPOSAL SYSTEMS, INC. TEXAS DISPOSAL SYSTEMS LANDFILL, INC. P.O. Box 17126
Austin, TX 78760-7126
512.421.1300
www.texasdisposal.com

Sent by email and by Certified Mail
#7015 1520 0003 4131 4665
August 2, 2021

Mr. David McCary, Assistant City Manager

Mr. David Newman, Director, Solid Waste Management Department
City of San Antonio

P.0. Box 839966

San Antonio, Texas 78283

Subject: TDSL Notice of Rates Adjustments and Mediation
Dear Messrs. McCary & Newman,

By this letter, and on this date, Texas Disposal Systems Landfill, Inc. (TDSL) is invoking the mediation
provision (Agreement Section A7) of the contract between TDSL and the City of San Antonio (City) for the
operation of the Starcrest Transfer Station (Agreement).

As we have communicated to you humerous times in the past, the Agreement between TDSL and the City,
last amended in 2001, requires major updates and adjustments. Adjustments are required due to the
increases in costs to operate the Starcrest Transfer Station (Transfer Station), and increases in cost to
transport the waste to the TDSL landfill, which go far beyond what has been covered by the particular
Consumer Price Index cost covering provision in the current contract. Additional adjustments are required
due to the reductions in revenue that have far outpaced what could have been foreseen when rates and
services were quoted and negotiated over twenty years ago. Adjustments are also required to cover the
significant amount of extra-contractual services the City has required and received from TDSL since 2013,
as TDSL has continued to deliver services in good faith to meet the City’s solid waste services needs. The
combination of these factors, as well as the added cost related to landfilling less compactable bulky waste,
which were unforeseen and unforeseeable in 1995 when this contract was initially bid, has rendered the
continuation of the status quo commercially impracticable and economically unacceptable under the
current contract terms.

As you will recall from our series of discussions in 2011, 2015 and 2017, the specific Consumer Price Index
(CPI) designated in the Second Amendment to the Agreement has proven to be completely inadequate to
keep up with TDSL's increased costs of operating the Transfer Station and transporting the City’s waste to
the TDSL landfill. | believe the attached comparisons in Exhibit 1 fairly illustrate the gross inadequacy of
the specific CPI in effect since 1998. These are updated versions of the comparisons we have shown you
during prior discussions seeking your cooperation regarding our concerns.
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You will also recall our discussions regarding the ever-increasing amounts of un-compacted bulky waste
diverted from the Transfer Station and then delivered to the Transfer Station by the City from the City’s
bulky waste collection centers since 2013. As you know, acceptance of this material, which includes
mattresses, box springs, carpeting, fencing, etc., drastically impacts the cost of our operations and the
efficiency of our Transfer Station load densities (payload weights and landfill compaction operations). It
also deprives TDSL of the tipping fee revenue that would have been realized had the material been
accepted by TDSL at the then-applicable Transfer Station gate rate, either from the City, or from the
citizens were they not provided free close-by disposal options, services which reasonably should have
been provided by TDSL at the Transfer Station. This expected revenue, of which the City’s unforeseeable
actions of establishing its own free bulky waste collection centers have deprived TDSL, was absolutely
required to justify the very beneficial contract rates agreed to by TDSL for the receipt, processing, transfer
and disposal of the City’s compacted curbside collected residential waste.

You may have forgotten that in the Second Amendment to the Agreement, TDSL agreed to accept at the
Transfer Station the City’s “regularly collected Municipal Solid Waste, as had been processed by the City
through the Transfer Station from 1991 to 1996.” The waste transferred by the City from its free bulky
waste collection centers to the Transfer Station in City-owned roll-off dumpsters falls outside of the terms
of the Second Amendment to the Agreement, as it is not regularly collected compacted waste, nor were
such types of un-compacted waste regularly received and processed through the transfer station by the
City from 1991 to 1996, as referenced in the Agreement. In other words, to our knowledge, the City’s
bulky waste collection center waste is not “collected” by anyone, let alone “regularly collected” by the
City. Also, the operation of the City’s free bulky waste collection centers cannot be construed as the types
of “citizen cleanup events” that took place from 1991 to 1996. Accordingly, TDSL must be made whole
financially for these extra-contractual services required and received by the City since 2013.

Please find the attached invoice and supporting documentation in Exhibit 2 that reflects the difference in
the rate between what the City has paid and the full amount due for the receipt, processing, transfer and
disposal of contractually acceptable waste at the then-applicable Transfer Station public gate rate for each
ton of the subject extra-contractual bulky wastes, as well as the corresponding reconciliation of the
100,000 ton annual guarantee, which are owed to TDSL. Additionally, from this date forward, TDSL will
not accept the subject un-compacted bulky waste at the current contract rate for regularly collected
municipal solid waste. If the City chooses to continue delivery of this waste to the Transfer Station, and
TDSL elects to accept it, the City will be invoiced at the then-effective gate rate for un-compacted bulky
waste, which is currently $40.00/cubic yard, with per unit charges for mattresses, box springs and special
waste loads.

There is also an attached invoice, Exhibit 3, which includes the amount due to TDSL, per Section 3(ii)(c) of
the Special Addendum to the Second Amendment of the Agreement, for Transfer Station facility
modifications requested by the City.

After far too many years of TDSL losing money on the receipt, processing, transfer and disposal of every
ton of waste delivered to the Transfer Station by the City due to the issues outlined above, among others,
TDSL has no choice but to finally rectify the inequities in our contractual and our City-required extra-
contractual services relationship. | am sincerely hopeful that you will now accept our clear justification
for the necessary major amendments to our Agreement, and you will join us in negotiating and seeking
any necessary Council approval of an equitable solution. In order to put a term on these negotiations, as
previously stated, you may consider this letter an invocation of the mediation provision (Agreement
Section A-7) that is prerequisite to litigation. | remind you that, pursuant to the Agreement, mediation is
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only required until the later of 15 days after initiation of mediation, or 30 days after the request of
mediation. Accordingly, and pursuant to the terms of the Agreement, | have instructed my TDSL attorneys
to initiate consultation with the Center for Public Policy Dispute Resolution at the University of Texas at
Austin for the purposes of acquiring the services of a mediator. You will be copied on that communication
so that a firm and expeditious timeline may be established within the contractually required 15 and 30

day periods.

Please let me know if you and/or the City Attorney would like copies of the documents handed out and
retrieved in our prior meetings when | sought not to create a trail of publicly available documents, as |
sought a solution to this ongoing problem. | see no need at this point to seek a resolution without ending
the day-to-day operating losses caused by the receipt of waste from the City’s bulky waste collection
centers. TDSL is now prepared to discuss, in the formal mediation process, various combinations and
amounts of rate increases, an alternative CPl and/or other price escalator provisions, invoice payments,
un-compacted waste receipt charges, dead animal special waste disposal surcharges, and contract term
adjustments as a solution to the long overlooked and neglected contractual inequities. Perhaps this could
be best accomplished through a Third Amendment to the Agreement. TDSL is also prepared to cease
acceptance of all City-delivered waste not covered under the Agreement as acceptable waste, implement
substantial operating hour and operational changes at the Transfer Station to reduce TDSL operating
costs, and seek relief for breach of contract, quantum meruit and any other appropriate and necessary
cause of action, as soon as all prerequisites to litigation are fulfilled.

| remain hopeful that the longstanding relationship between TDSL and the City of 5an Antonio, and the
professional relationship | have enjoyed with both of you for many years, can continue long into the future
in a manner that is mutually beneficial to both the City and TDSL. | await your response.

Respectfully,

A/ 31

Bob Gregory
President & CEO
Texas Disposal Systems Landfill, Inc.

Cc: Andrew Segovia, San Antonio City Attorney, Andy.Segovia(@sanantonio gov
Gary Newton, TDSL General Council
Jim Hemphill, Graves, Dougherty, Hearon & Moody
Larry Laine, TDSL Director of Facilities
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EXHIBIT 2 - page 1 of 2

Texas Disposal Systems Landfill, Inc.
PO Box 17126
Austin, Tx 78760

INVOICE
Date
CITY OF SAN ANTONIO 8/2/2021
PO BOX 839976
SAN ANTONIO, TX 78283
CUBIC
DATE #LOADS |NETTONS| YARDS TIPPING FEE SERVICE DESCRIPTION AMOUNT
Adjust rolloff tonnage charges at applicable rate
2013 Jan-Sep 162 603 S 29.04 [Uncompacted tonnage S (17,511.12)
2013 Oct-Dec 68 245 S 29.04 [Uncompacted tonnage S (7,114.80)
2014 Jan-Sep 407 1,396 S 29.04 [Uncompacted tonnage S (40,539.84)
2014 Oct-Dec 100 385 S 29.50 [Uncompacted tonnage S (11,357.50)
2015 Jan-Sep 362 1,844 S 29.50 [Uncompacted tonnage S (54,398.00)
2015 Oct-Dec 140 740 S 29.21 [Uncompacted tonnage S (21,615.40)
2016 Jan-Sep 539 2,997 S 29.21 [Uncompacted tonnage S (87,542.37)
2016 Oct-Dec 235 1,262 S 29.55 [Uncompacted tonnage S (37,292.10)
2017 Jan-Sep 903 4,593 S 29.55 [Uncompacted tonnage S (135,723.15)
2017 Oct-Dec 309 1,356 S 30.25 [Uncompacted tonnage S (41,019.00)
2018 Jan-Sep 953 4,795 S 30.25 [Uncompacted tonnage S (145,048.75)
2018 Oct-Dec 352 1,591 S 30.75 [Uncompacted tonnage S (48,923.25)
2019 Jan - Sep 1,181 5,187 S 30.75 [Uncompacted tonnage S (159,500.25)
2019 Oct-Dec 351 1,594 S 31.08 [Uncompacted tonnage S (49,541.52)
2020 Jan- Sep 1,138 5,632 S 31.08 [Uncompacted tonnage S (175,042.56)
2020 Oct -Dec 307 1,477 S 31.49 [Uncompacted tonnage S (46,510.73)
2021 Jan-Jul 720 3,679 S 31.49 |Uncompacted tonnage S (115,851.71)
Total 8,227 | 39,376 $  (1,194,532.05)
Roll off yardage charges at 40 cu yds per load
2013 230 9,200 | $ 17.00 [Uncompacted yardage S 156,400.00
2014 507 20,280 | $ 17.00 [Uncompacted yardage S 344,760.00
2015 Jan-Feb 52 2,080 | $ 17.00 [Uncompacted yardage S 35,360.00
2015 Mar-Dec 450 18,000 | $ 40.00 [Uncompacted yardage S 720,000.00
2016 774 30,960 | $ 40.00 [Uncompacted yardage S 1,238,400.00
2017 1,212 48,480 | S 40.00 [Uncompacted yardage S 1,939,200.00
2018 1,305 52,200 | $ 40.00 [Uncompacted yardage S 2,088,000.00
2019 1,532 61,280 | S 40.00 |Uncompacted yardage S 2,451,200.00
2020 1,445 57,800 | $ 40.00 [Uncompacted yardage S 2,312,000.00
2021 Jan-Jul 720 28,800 | S 40.00 |Uncompacted yardage S 1,152,000.00
Total 8,227 - 329,080 $ 12,437,320.00
Put or Pay shortage charges
Fiscal year 2015 1,464 S 29.50 [Put or pay tonnage charges | $ 43,190.66
Fiscal year 2016 1,746 S 29.21 |Put or pay tonnage charges | $ 51,008.25
Fiscal year 2017 5,736 S 29.55 [Put or pay tonnage charges | $ 169,505.01
Fiscal year 2018 4,697 S 30.25 |Put or pay tonnage charges | $ 142,090.30
Fiscal year 2019 3,303 S 30.75 |Put or pay tonnage charges | $ 101,552.49
Fiscal year 2020 0 S - |Putor pay tonnage charges | $ -
Fiscal year 2021
thru Jul (est*) 2,318 S 31.49 [Put or pay tonnage charges | $ 72,993.82
Total 19,264 S 580,340.53
* estimated based on a put or pay volume of 83,333 tons (8,333 tons X 10 months) TOTAL AMOUNT DUE S 11,823,128.48
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COSA Roll Off dumpster loads delivered to the Starcrest Transfer Station since the opening of
the City's Bulky Waste Collection Stations in May of 2013

Amount if loads  TDSL Lost revenue

40 cu. yd Roll Cubic yards in were charged at due to loads going to

off dumpster Amount charged roll off applicable TDSL City drop off stations
Year loads Net Tons to COSA dumpsters gate rate per yd (1)
2013 230 847 S 24,626 9,200 S 156,400 S 131,774
2014 507 1,781 $ 51,898 20,280 S 344,760 S 292,862
2015 502 2,584 S 76,013 20,080 S 755,360 S 679,347
2016 774 4,259 §$ 124,834 30,960 S 1,238,400 $ 1,113,566
2017 1,212 5,950 S 176,742 48,480 S 1,939,200 $ 1,762,458
2018 1,305 6,385 S 193,972 52,200 S 2,088,000 S 1,894,028
2019 1,532 6,782 S 209,042 61,280 S 2,451,200 S 2,242,158
2020 1,445 7,109 S 221,553 57,800 S 2,312,000 S 2,090,447
2021 thru7/31 720 3,679 S 115,852 28,800 S 1,152,000 $ 1,036,148
Totals 8,227 39,376 S 1,194,532 329,080 $ 12,437,320 $ 11,242,788

(1) This $ 11,242,788 is revenue the TDSL operated Starcrest Transfer Station operation could have received if the City
had not constructed it's Bulky Waste Collection Stations and accepted the loads of bulky items from residential and
smaller commercial haulers free of charge; and the amount the City would have paid TDSL if it had paid the Starcrest
Transfer Station gate rate for the uncompacted waste not collected by the City on its curbside collection routes.

Impact of Roll off Tonnage (not qualifed to be an acceptable waste) on Contract Put or Pay of
City's regularly collected MSW

COSA tons Put or Pay
other than tonnage
Fiscal year Roll off Shortage Rate Shortfall $$
2013 102,365 -
2014 101,226 -
2015 98,536 (1,464) S 2950 $ (43,191)
2016 98,254 (1,746) S 29.21 §$ (51,008)
2017 94,264 (5,736) S 2955 § (169,505)
2018 95,303 (4,697) S 30.25 §$ (142,090)
2019 96,697 (3,303) S 3075 $ (101,552)
2020 100,331 - S 31.08 $ -
estimated based on a put or
2021 thru7/31 81,015 (2,318) S 3149 § (72,994) pay volume of 83,333 tons
(8,333 tons X 10 months)
Totals 867,991 (19,264) S (580,341)

8/2/2021 4:29 PM
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Texas Disposal Systems Landfill, Inc.

PO Box 17126
Austin, Tx 78760

INVOICE
Date
CITY OF SAN ANTONIO 8/2/2021
PO BOX 839976
SAN ANTONIO, TX 78283
DATE Vendor Description AMOUNT
Starcrest tipping floor modifications as requested by City
Labor, materials and equipment needed to replace sections of tipping floor
10/5/2017 CMC Metals 190 pieces 20 ft rebar to reinforce concrete $1,788.55
10/9/2017 Acme Iron and Metal 11 - 20 ft lengths of 90Ib rail iron @ $275 per $2,722.50
ton
10/7/2017 Alamo Concrete 36 cu yds concrete $6,040.35
10/6/2017 Home Depot Rental Saw & Blade $103.79
10/6/2017 Vincent Ray Bowers - 10 hours; weld rebar to i-beam for concrete $650.00
Welder pour
10/9/2017 Santiago Alarcon- Demo concrete, set rail iron. pour concrete $6,622.00
10/18/2017 Hill Engineering Engineering services- 56.75 hours $4,823.75
10/25/2017 Spectrum Concrete Tipping floor Anvil top installation $35,564.60

Restoration

TOTAL AMOUNT DUE

$58,315.54
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b CITY OF SAN ANTONIO
o4i SOLID WASTE MANAGEMENT
~ DEPARTMENT

May 17, 2022

Via certified Mail, return receipt requested

Texas Disposal Systems Landfill, Inc./
Texas Disposal Systems, Inc.

Attn: President, Bob Gregory

7500 FM 1327

Buda, Texas 78610

AND

P.O.Box 17126
Austin, Texas 78760

Re: Notice of Default and Demand to Cure
Dear Mr. Gregory:

Pursuant to Section 19(B)(2) of the agreement entered into between Texas Disposal
Systems Landfill, Inc (“TDSL”) and the City of San Antonio (“the City”) in 1993, and
subsequently amended in 1995 and 1998 (hereinafter referred to as “the Agreement™), the City is
providing the required notice that TDSL is currently in default of its contractual obligations under
the Agreement.

Violation of Section 18(C)

Section 18(C) of the Agreement (Second Amendment) provides the City a “first right of
service” at the Starcrest Transfer Stations. To “protect the City’s right to first priority for daily
capacity at the Transfer Station,” the Agreement further provides, in relevant part, that:

(2) ...TDSL shall use reasonable care to ensure that no vehicle of the City or its designated
haulers will be required to wait more than 30 minutes. For purposes of this Agreement,
TDSL shall be deemed to have used reasonable care even though trucks belonging to the
City or its designated haulers have to wait more than 30 minutes, if the wait is due to large
numbers (15 or more vehicles) of collection trucks owned by the City or its designated
haulers arriving at the Transfer Station within approximately the same time period.

(3) In the event that a City vehicle is required to wait longer than 30 minutes as a result of
(1) TDSL not providing the City first right to service at the Transfer Station or (ii) TDSL
being unable to provide normal services to the Transfer Station using reasonable care, the
City’s on-site Program Manager will determine, at his/her sole discretion whether City
vehicles are to be diverted to another landfill. If City vehicles are diverted due to the failure
of TDSL to use reasonable care, TDSL will:

a. Pay the City the added cost to transport and dispose of waste [at a designated
alternative site]...
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b. Take immediate steps to put the Transfer Station back in service...

c. Credit towards the City’s requirement to deliver 100,000 tons annually all tons
diverted from the Transfer Station to another disposal facility.

Since March 10", TDSL has not met its obligations under Section (C) to timely
service City haulers. To the contrary, TDSL appears to have reduced staff in an intentional
effort to slow down servicing of City trucks when they arrive for drop off. It is disconcerting
that prior to March 10", there were rarely problems with delays in servicing of trucks at the
Starcrest Transfer Station. However, since that date, there has suddenly been daily delays
that have adversely impacted the drivers’ ability to finish their daily routes in a timely
fashion (thereby impacting the citizens of San Antonio) and frequently requiring the onsite
manager to divert trucks to other disposal sites.

When the City inquired into the sudden onset of delays surpassing the 30-minute
threshold, employees at the transfer station responded that they were using “reasonable
care.” However, the only permissible reason for exceeding the 30-minute wait requirement
is if “the wait is due to large numbers (15 or more vehicles) of collection trucks owned by
the City or its designated haulers arriving at the Transfer Station within approximately the
same time period.” But for that limited scenario, TDSL’s failure to service a City hauler
within 30 minutes is by definition not “reasonable care” under the Agreement because
otherwise TDSL is expected and required to assist a truck within 30 minutes. Therefore, the
consistent delays when the line for trucks is less than 15 in number is due to TDSL’s
unreasonable care and in default of TDSL’s contractual obligations. More importantly,
TDSL has failed to provide any reason for the sudden onset of delays.

The City has been tracking the diverted tonnage to ensure that it will receive credit
towards its tonnage obligations to TDSL under the Agreement and will continue to do so as
long as TDSL remains in breach.

Violation of Section 18(G)

Section 18(G) of the Agreement (Second Amendment) provides, in relevant part, that:

TDSL shall provide for disposal of dead animals collected on City streets and alleys and
brought to the transfer station by the City or its designated haulers between the hours of 7:00
AM and 6:00 PM, Monday through Friday and 7:00 AM to Noon on Saturday.

Despite this requirement, TDSL has repeatedly refused to allow the City to dispose of dead animals
at the Starcrest Transfer Station since March 10", and at intermittent periods before then. There is
absolutely no valid justification for TDSL’s refusal. TDSL raised concerns regarding the number
of dead animals being dumped; however, such concerns are without basis and the Agreement
provides no limitation on amounts disposed. The City collects approximately 25,000 dead animals
off of City streets each year and such refusal has been a burden on the City to transport to alternate
dump sites.
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Accordingly, TDSL is in default on its obligations under the Agreement and must start
accepting dead animals for disposal at the Starcrest Transfer Station immediately.

Notice to Cure

In accordance with Section 19(B)(2), TDSL has thirty (30) days from this notice to cure
the noted deficiencies. In the meantime, the City will continue to mitigate its damages as permitted
by the Agreement.

[f TDSL cannot or will not cure the deficiencies to be in compliance with the Agreement,
the City will be obligated to pursue all allowable remedies pursuant to the Agreement.

Sincerely,

Favid Newman
Director of Solid Waste Management

Mailing Address: P.O. Box 839966 | San Antonio, TX 78283
City Tower: 100 W. Houston St., 7" Floor | San Antonio, TX 78205
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